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Introduction
It brings me immense satisfaction to introduce this Special Conference Volume of the National Green
Tribunal International Journal on Environment to its readers. We at NGT hope that you all will find it
intuitive, engaging and educational. The Journal pursues the vision of generating awareness on an
assortment of environmental issues and spread ideas that could be possible solutions to them. This is the
sixth international journal on environment being published by NGT, and with each new volume we strive
harder to spread knowledge and bring to the readers quality information on the subject.
All the earlier Journals have seen keen enthusiasm from authors and been received with great enthusiasm
by the readers; this only encourages us to come out with yet another publication. We are proud that highly
acclaimed experts, jurists, economists, academicians, scholars, researchers and lawyers from the national and
international sphere contribute their efforts towards this initiative; due to this, the outcome is comprehensive
and merit worthy, covering a range of issues and expressing views from all backgrounds.
With the establishment of the NGT, India became the third country to have established a dedicated
environmental court, only after Australia and New Zealand and the first developing country to do so. The
NGT has come a long way since its establishment in the year 2010. The journey has seen its trials and
triumphs, and personally for me, it has been quite a memorable and much cherished one.
The NGT, till date, has successfully organised four World Conferences and five Regional Conferences, on an
assortment of environmental issues in the domestic and global sphere. During the Inaugural Session of the
third World Conference on Environment in March, 2017 the Coffee Table Book on National Green Tribunal
was unveiled by the former President of India His Excellency Sh. Pranab Mukherjee. To further the purpose
of organising the conferences, the NGT has also published the Report and Recommendations after each
World Conference.
The Conferences held under the aegis of NGT see eager participation by distinguished guests and speakers
from over the World, from both developed and developing countries, hailing from varied realms of Judiciary,
Legal Practice, Politics, Academics and Engineering, each one an expert in his/her field, in order to ensure
all concerns and opinions get a platform. The participants are carefully selected to speak on topics depending
on their specific areas of expertise; amongst the attendees are lawyers, judges, academicians, scholars,
researchers and last but not the least the students, who are the future, we depend on them highly to think
and act responsibly and come up with new ideas to protect our one Planet.

With these efforts the NGT has tried to touch upon all major topics concerning the environment protection
and conservation. The topics have focused on a wide variety from International treaties, Forests, Wildlife
and Biodiversity, Municipal Solid Waste, Environment and Public Health, Air – Water and Land Pollution,
Climate Change, Marine Pollution, Sustainable Development in Coastal Areas, Hazardous Waste, Social
and Economic Considerations in dispensation of Environmental Justice, International Environmental Law
and Jurisprudence and Sustainable Development.
The NGT, at present, has four Zonal Benches at Bhopal, Pune, Chennai and Kolkata, respectively and a
Principal Bench at New Delhi. The NGT also frequently organises Circuit Benches at Shimla, Shillong and
Jodhpur. During the years the NGT has won and maintained the faith and adulation of Society at large, and
prides itself in excellent dispensation of environmental justice.
NGT has grown substantially and contributed substantially to the development of environmental
jurisprudence. The impact of some of the pronouncements of NGT is not limited to India, but can be
applied internationally to, e.g. Samir Mehta v. Union of India, which established principles with regard to
liabilities ensuing from the sinking of an unseaworthy ship in the EEZ of India and resultant oil spill.
The NGT is committed to the cause of environment conservation, development of environmental
jurisprudence and effective dispensation of justice in matters related to environment.
I congratulate each person associated with the NGT, especially the Judicial and Expert members and the
Registry of all Benches, for their tremendous enthusiasm and contribution to this Journal. The writers
come next, without whose articles and academic efforts this Journal would be meaningless, I thank and
congratulate you all. I extend my best wishes to all the readers with a hope that the readers will find the
contents intellectually stimulating and profitable.
For any desired change, knowledge is the key. I present to you this special volume of the National Green
Tribunal International Journal on Environment with the aim that this serves as a key in unlocking the path
to a better, healthier and more prosperous planet

Justice Swatanter Kumar

About the Conference
“A vision is not just a picture of what could be; it is an appeal to our better selves, a call
to become something more.”
The objective of this Conference is to mull
over numerous critical issues regarding
global environmental change and to come
up with effectual solutions. Through this
Conference we aim to tread a path with
a vision towards betterment of global
environment as a whole.
The Organizing Committee extends a
warm welcome to the Parliamentarians,
Chief Justices, Judges, Environmentalists,
Scientists,
Lawyers,
Academicians,
executives in the field of environment,
students and other international and
national delegates from across the globe. The
National Green Tribunal in association with
United Nations Environment Programme
(UNEP), Ministry of Environment, Forest
and Climate Change and the Ministry of
Water Resources, River Development and
Ganga Rejuvenation will be hosting World
Conference on Environment at Mavlanker
Auditorium, New Delhi on 3rd – 4th
November, 2017. All these stakeholders
have come in concert to render innovative
dimensions
to
the
environmental
jurisprudence.

International Conference on
Environment-2017

National Green Tribunal is India’s first
dedicated environmental court with a wide
jurisdiction to deal with not only violations
of environmental laws, but also to provide
for compensation, relief and restoration of
the ecology in accordance with the statutory
principles stated under Section 20 of the
National Green Tribunal Act, 2010 which
are ‘Polluter Pays’ Principle ‘Precautionary
Principle’ and Sustainable Development.
The Tribunal’s dedicated jurisdiction in
the field of environment has provided

expeditious justice. It has disposed of nearly 82% of the instituted cases within the year their
institution. Thus, achieving the legislative intent expressed in the scheme of the National Green
Tribunal Act. The Director of UNEP in the ‘World Conference on Environment-2017 at New
Delhi had gone on record to say that the National Green Tribunal of India is the lead Tribunal
on environment in the world.
The Ministry of Environment, Forest and Climate Change is the nodal agency for implementation
of policies and programmes relating to conservation of the country’s natural resources. The
Ministry of Water Resources, River Development and Ganga Rejuvenation looks after the water
resources of the country, including projects and plans for cleaning the country’s rivers.
UNEP, established in 1972, is the voice for environment within the United Nations system. UNEP
acts as a catalyst, advocate, educator and facilitator to promote the wise use and sustainable
development of the global environment. The Asian Development Bank aims for an Asia Pacific
region free from poverty. Its mission is to help developing member countries reduce poverty and
improve the quality of life of their people. The IUCN, WCEL have concerned with environment
and the laws related thereto at the global level. It is for the first time that Global Judicial Institute
for the Environment is co-sponsoring such a major international event at New Delhi, in this part
of the world.
While Ministry of Environment, Forest & Climate Change, Delhi Pollution Control Committee,
South Delhi Municipal Corporation, North Delhi Municipal Corporation and Delhi Development
Authority are the local authorities responsible for preventing environmental degradation and
ensuring enforcement of environmental laws.
Environment is the source of pleasure and treasure and at the same time it is the source of terror
and agony. Earth is full of resources and that is not only for human being but also for use to all the
animals and plants as well. Normal and usual use of resources is no problem but the excessive use
of it, the nature does not sustain and ultimately imbalances the whole ecosystem. Subsequently

excessive use of natural resources results in excessive waste or pollution, so much that the nature
is not able to absorb, make it harmless or purify it. Thus, the conservation of Environment is the
concern of everybody.
This Conference is designed to deal with the key issues shared by stakeholders’ from all over
the world with major environmental challenges, namely, raising awareness, information,
integration, management of environmental resources, gearing towards innovative approaches
to environmental remediation and restoration. The world is facing an extraordinary situation,
in relation to the finite extent of all its natural resources and to find solutions, frame policies
objectively and transparently which will be acceptable to all stakeholders at large, in protecting
further degradation of natural resources.
This Conference is a step towards pioneering approaches which will have repercussions globally
on all environmental policy areas such as, Forest and Biodiversity, Municipal Solid Waste, Climate
Change, Clean and Renewable Energy. Through the scheduled speakers, the Conference intends
to create awareness amongst all the stakeholders in relation to the various current and emerging
issues of environment. The conference aims to provide a platform, so as to examine, analyze
and evaluate various environmental issues and formulate a road map to achieve Environmental
Justice to all.
So, let us all join hands in this endeavour and evolve as a global society by contributing our bit in
the movement to accomplish this goal. Let us be the change!
On behalf of the Organizing Committee, all the co-sponsors of the conference, I extend a heartfelt
welcome to all the national and international delegates.

Justice Swatanter Kumar
Chairperson, NGT

EDITORIAL POLICY
The NGT International Journal on Environment is published bi-annually by
National Green Tribunal. The National Green Tribunal while publishing the
journal has adopted a broad view of environmental concerns to include air, water,
land and noise pollution, resource use and there regulation.
Each issue of the Journal may contain upto five sections:
 Opinion on relevant issue
 Articles – on environment issues and concerns
 Lectures-from Hon’ble Chairperson and Members on Environment
 Events
 Report of NGT

Book Note
The journal aims to stimulate thought provoking process in the interest of justice,
which will provide an opportunity for academics, practitioners and consultants
from different backgrounds to discuss the significant legal developments in the
field of environmental laws and diverse aspects of environment and ecology. We
invite authors to submit original manuscripts for consideration ranging from full
articles to book reviews.
1. The views, facts and opinions expressed in the articles in the NGT Journal are
those of the author(s) and do not necessarily reflect the views or opinions of
the NGT, editors, the editorial board or the publisher.
2. Authors retain the following non-exclusive rights:
a. To reproduce the Contribution in whole or in part in any printed volume
(book or thesis) of which they are the author(s).
b. They and any academic institution where they work at the time may reproduce
the Contribution for the purpose of course teaching.
c. To reuse figures or tables created by them and contained in the Contribution
in other works created by them.
d. To post a copy of the Contribution as accepted for publication after peer
review (in Word or Text format) on the Author’s own web site, or the Author’s
institutional repository, or the Author’s funding body’s archive, six months
after publication of the Journal.
e. NGT encourages the self-archiving of the accepted version of your manuscript
in your funding agency’s or institution’s repository, six months after publication.

NGT recognizes the efforts put by the authors to increase access to the information
on environment, and we strongly encourage authors to participate in such efforts.

Guide For Authors
Submission declaration
Submission of an article implies that the work described has not been published
previously (except in the form of an abstract or as part of a published lecture or
academic thesis), that it is not under consideration for publication elsewhere, that
its publication is approved by all authors and tacitly or explicitly by the responsible
authorities, if accepted, it will not be published elsewhere in the same form, in English
or in any other language, without the written consent of the copyright-holder.
Language Services
Manuscripts should be written in English. Authors who are unsure of correct English
usage should have their manuscript checked by someone proficient in the language.
Manuscripts in which the English is difficult to understand can be rejected.
Submission
Submission to this journal proceeds either online or hard copy. Please submit your
article via www.greentribunal.gov.in
Software Use
It is important that the file be saved in the native format of the word processor used.
The text should be in single-column format. Keep the layout of the text as simple
as possible. When preparing tables, if you are using a table grid, use only one grid
for each individual table and not a grid for each row. If no grid is used, use tabs, not
spaces, to align columns. The electronic text should be prepared in a way very similar
to that of conventional manuscripts. Do not import the figures into the text file but,
instead, indicate their approximate locations directly in the electronic text and on
the manuscript.
Subdivision - numbered sections
Divide your article into clearly defined and numbered sections. Sub sections should
be numbered 1.1 (then 1.1.1, 1.1.2, ...), 1.2, etc. (the abstract is not included in
section numbering). Use this numbering also for internal cross referencing. Any
subsection may be given a brief heading. Each heading should appear on its own
separate line. Use line numbering throughout your paper.
Essential title page information
Title should be concise and informative. Titles are often used in information-retrieval
systems. Avoid abbreviations and formulae where possible.

Author names and affiliations: Where the family name may be ambiguous (e.g., a
double name), please indicate this clearly. Present the authors’ affiliation addresses
(where the actual work was done) mention below the names. Indicate all affiliations
with a lower-case superscript letter immediately after the author’s name and in
front of the appropriate address. Provide the full postal address of each affiliation,
including the country name, and, if available, the e-mail address of each author.
Corresponding author: Clearly indicate who will handle correspondence at all
stages of reference and publication, also post-publication. Ensure that telephone and
fax numbers (with country and area code) are provided in addition to the e-mail
address and the complete postal address.
Present/permanent address: If an author has moved since the work described in
the article was done, or was visiting at the time, a “Present address” (or “Permanent
address”) may be indicated as a footnote to that author’s name. The address at which
the author actually did the work must be retained as the main, affiliation address.
Superscript Arabic numerals are used for such footnotes.

Abstract
A concise and factual abstract is required. The abstract should state briefly the
purpose of the article important discussion and major messages. An abstract is often
presented separately from the article, so it must be able to stand alone. For this
reason, References should be avoided, but if essential, they must be cited in full,
without reference to the reference list. Also, abbreviations should be avoided, but if
essential they must be defined at their first mention in the abstract itself.

Abbreviations
Define abbreviations that are not standard in this field in a footnote to be placed
on the first page of the article. Such abbreviations that are unavoidable in the
abstract must be defined at their first mention there, as well as in the footnote.
Ensure consistency of abbreviations throughout the article. Acknowledgements,
Collate acknowledgements in a separate section at the end of the article before the
references and do not, therefore, include them on the title page, as a footnote to the
title or otherwise. List here those individuals who provided help during preparation
of this article.

Nomenclature and units
Follow internationally accepted rules and conventions: use the international system
of units (SI). If other quantities are mentioned, give their equivalent in SI. Authors
wishing to present a table of nomenclature should do so on the second page of their
manuscript.

Footnotes
Footnotes should be used for citing references. Number them consecutively
throughout the article, using superscript Arabic numbers. Many word processors
build footnotes into the text, and this feature may be used. Should this not be
the case, indicate the position of footnotes in the text and present the footnotes
themselves separately at the end of the article.

Figure captions
Ensure that each illustration has a caption. Supply captions separately, not attached
to the figure. A caption should comprise a brief title (not on the figure itself) and
a description of the illustration, making it understandable independent of the text.
Keep text in the illustrations themselves to a minimum but explain all symbols and
abbreviations used. Prevent use of symbols in figures and captions.

Tables
Number tables consecutively in accordance with their appearance in the text.
Place footnotes to tables below the table body and indicate them with superscript
lowercase letters. Avoid vertical rules. Be sparing in the use of tables and ensure
that the data presented in tables do not duplicate results described elsewhere in the
article. Minimise the use of symbols and abbreviations in the tables.

References
Citation in text
Please ensure that every reference cited in the text is also present in the reference
list either at the end or in the foot-note. Any references cited in the abstract must
be given in full.

Web references
As a minimum, the full URL should be given. Web references can be listed separately
(e.g., after the reference list) under a different heading if desired, or can be included
in the reference list.

Proofs
One set of page proofs (as PDF files) will be sent by e-mail to the corresponding
author (if we do not have an e-mail address then paper proofs will be sent by post)
or, a link will be provided in the e-mail so that authors can download the files
themselves.

Editorial Note
It gives immense pleasure to introduce to the readers
‘Volume II of 2017 National Green Tribunal International
Journal on Environment’. Previous volumes of the Journal
have been received well and National Green Tribunal is in
the fourth year of publishing this journal which highlights
issues raising serious environmental concerns nationally and
internationally.
The present volume is concerted effort to prepare a
comprehensive and meaningful compilation of articles on
environment. Various articles in this volume authored by
eminent jurists, professors and environmentalists highlight
environment issues, its impact and measures taken up
by various organisations. It also focuses on the efforts of
National Green Tribunal in combatting the environmental
degradation through judicial intervention.
Present volume is an attempt to bring out a clear picture of
emerging environmental problems in a developing society
and ways to overcome them. It aims to provide a clear insight
of the environmental jurisprudence and infuse an innovative
point of view to assess the damages and suggesting measures
to curb them with the support of Law.
Through this Bi-Annual International Journal, we assure
to interact frequently with our prospective readers through
various articles authored by distinguished Jurists, Professors,
Environmental Scientists, Social Activists and other
personalities of national and international repute in the field
of environment.
It is a proud moment for us to release Volume II of 2017 on this
occasion of International Conference on Environment-2017
at New Delhi in the august presence of National and
International dignitaries. We further take this opportunity
to extend our gratitude to Hon’ble Mr. Justice Swatanter
Kumar, Chairperson, NGT for constant encouragement to
make this journal effective and purposeful. We are hopeful
that the National Green Tribunal’s International Journal on
Environment Volume II of 2017 achieve success.
Justice Umesh Dattatraya Salvi
Judicial Member, NGT
Ms. Sheetal Sharma
Deputy Registrar, NGT

Fountain at the central lawn of Faridkot House, NGT Principal Bench, New Delhi
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ARTICLES ON
ENVIRONMENT ISSUES & CONCERNS

Indian Environmentalism

Justice D.Y.Chandrachud*

Abstract
This paper focuses on Indian Environmentalism, approach of Supreme Court vis a vis
sustainable development, climate change, and gender concept in environment. The models
and methods adopted in the Indian context appear, at first sight, similar to those in other
common law systems. Yet there are many subtle differences which have changed the
structure and content of legal development in India. Indian environmental jurisprudence
brings out the unique characteristics of a new legal order which has gradually been
established in India. This paper also highlights establishment of National Green Tribunal
with special reference to challenges and concerns faced by NGT since its inception. The
author concludes that within the last two decades, India has not only enacted specific
legislation on environmental protection but has also virtually created a new fundamental
right to a clean environment in the Constitution.
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Introduction
at each other and with every passing day, the gap
seems to be widening”.2

In 1973, a group of peasants in a remote Himalayan
village stopped a group of loggers from felling a patch
of trees. This led to the inception of the Chipko
movement, and through it developed an important
phase of Indian environmentalism, which opened
up the perception of conflict between protecting the
environment and pursuing economic development.

This takes us to the call of sustainable development.
Interestingly, the call for sustainable development
was given to India as early in 1928, by none other
than our father of the nation, Mahatma Gandhi,
who had said: “God forbid that India should ever take
to industrialisation after the manner of the West. The
economic imperialism of a single tiny island kingdom
(England) is today keeping the world in chains. If an
entire nation of 300 million took to similar economic
exploitation, it would strip the world bare like locusts.”
Perhaps, what Gandhiji and later environmentalists,
like the leading figure of the Chipko movement,
Chandi Prasad Bhatt, had asked “was not a return to
the past, but for the nurturing of a society, and economy,
that meets the demands of the present without imperilling
the needs of the future.”

The Chipko movement was ‘representative of a wide
spectrum of natural resource conflicts in the 1970s
and 1980s — conflicts over forests, fish, and pasture;
conflicts about the siting of large dams; conflicts
about the social and environmental impacts of
unregulated mining. In all these cases, the pressures
of urban and industrial development had deprived
local communities of access to the resources
necessary to their own livelihood. Peasants saw their
forests being diverted by the state for commercial
exploitation; pastoralists saw their grazing grounds
taken over by factories…; artisanal fisher folk saw
themselves being squeezed out by large trawlers.’1

The new modern India, therefore, has to look at the
environmental issues not only from the perspective
of those, who get benefits from development, but
also from the side of those who get affected by it. A
higher standard of living for the impoverished people
of the earth has to be achieved without alienating
from their heritage, “without despoiling nature of its
beauty, freshness and purity so essential to our lives”.3

Evidently around the same time, the spirit of
Indian environmentalism was highlighted by the
then Indian Prime Minister, Mrs. Indira Gandhi,
who, in her famous speech at the UN Conference
on the Human Environment, delivered on 13 June
1972, said that “the inherent conflict is not between
conservation and development but between environment
and the reckless exploitation of man and earth in the
name of efficiency”.

Our Constitution has recognised the need for a clean
and pollution free environment. Article 48A, which
was added by 42nd Amendment to the Constitution
of India, places a duty on the State to ensure the
protection and improvement of the environment.
The Amendment also added Article 51A, which
imposes a duty on each citizen to protect and improve
the environment. The phrase “protect and improve”
appearing in both the Articles 48A and 51A seems
to contemplate an affirmative government action
to improve the quality of environment and not just

The debate around development and environment is
still continuing. On one side are those who argue for
faster economic growth since that alone will generate
more jobs and at the same time, and on other side
are those who argue against the preservation of our
rivers, lakes, mountains and wonderful biodiversity
in its myriad forms. As observed, these “two groups
are not talking to each other”, but “are talking
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In Essar Oil Ltd. v. Halar Utkarsh Samiti, AIR
2004 SC 1834, the Supreme Court observed that “the
objective of all laws on environment should be to create
harmony between [development and environment] since
neither one can be sacrificed at the altar of the other.”

to preserve the environment in its degraded form.4
The citizens also must appreciate the importance
of safe environment and also contribute towards a
pollution free environment.

Sustainable Development &
Supreme Court

“Survival of mankind”, thus, depends on realization
of sustainable development “in letter and spirit”.5

Sustainable development is in the spirit of Indian
environmentalism. This spirit was highlighted by
the Indian Supreme Court, exactly three decades
ago, in M.C. Mehta v. Union of India, 1987 2 SCC
165, where it had observed that:

Inception of NGT
The discussion of environmental problems at
the historic first U.N. Conference on the Human
Environment (UNCHR) in 1992 had led to a
series of administrative and legislative measures
in both developed and developing countries.
‘The environmental renaissance, which saw the
development of global conferencing technique
at Stockholm (1972), Rio de Janeiro (1992), and
Johannesburg (2002), has brought about worldwide
phenomenal growth in environmental awareness,
policies, legislation and institutions. The importance
of this development lies in the fact that enforcement
of global regulatory measures has to take place at
the national level’.6

“A point has been reached in history when we must shape
our actions throughout the world with a more prudent
carte for the environmental consequences. Through
ignorance or indifference we can do massive and
irreversible harm to the earthly environment on which
our life and well being depend. Conversely, through
fuller knowledge and wiser action, we can achieve for
ourselves and our posterity a better life in an environment
more in keeping with human needs and hopes. There
are broad vistas for the enhancement of environmental
quality and the creation of a good life. What is needed is
an enthusiastic but calm state of mind and intense but
orderly work. For the purpose of attaining freedom in
the world of nature, man must use knowledge to build
in collaboration with nature a better environment. To
defend and improve the human environment for present
and future generations has become an imperative goal
for mankind – a goal to be pursued together with, and
in harmony with, the established and fundamental
goals of peace and of worldwide economic and social
development”.

However, at the national level, the problem is
essentially with administrative structures. Explicitly,
a credible environmental policy and an adequate
set of laws and rules are already in place, and the
problem is with implementation. If the judiciary
has stepped in, it is primarily because of a weak
executive at both central and state levels, having
limited capacity for environmental regulation.
The lack of trained professional staff and reach
across the country to undertake the work of
environmental clearances, scrutiny and monitoring
has been a major issue. Indeed, lack of capacity has
been a weakness that plagues the monitoring bodies
in most states.

About a decade later in 1996, the Supreme Court in
Indian Council for Enviro-Legal Action v. Union
of India, (1996) 5 SCC 281, had stated:
“Both development and environment must go
hand in hand, in other words, there should not
be development at the cost of environment and
vice versa, but there should be development while
taking, due care and ensuring the protection of
environment.”

This led the Supreme Court of India in a number
of cases such as M.C. Mehta v. Union of India7
(1986), Indian Council for Environmental Legal
Action v. Union of India8 (1996), and A.P.
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Pollution Control Board v. M.V. Nayudu9 (1999)
to highlight the need for setting up of special
environmental courts.10

of the River Ganga rejuvenation delivered by the
five judge Bench is an example of how the tribunal
is willing to devote sufficient time in ensuring that
a detailed action plan is framed for controlling
pollution.14 The Tribunal thoroughly examined
the waste composition of each water stream which
discharges effluents into Ganga. Specific directions
were issued as how to tackle pollution in these
streams. Further, the Tribunal declared an area of
100 meters from the edge of the river as the ‘NoDevelopment Zone’ and prohibited waste dumping
within 500 meters from the river.15

Later in 2003, the Law Commission of India took
cognizance of the Supreme Court’s suggestion and
undertook a detailed study on the need for the
establishment of the environmental courts. In 2003,
it released a comprehensive proposal for constituting
environment courts. It was believed that technical
knowledge and expertise was needed in dealing
with environmental law issues. Additionally, not
only did these cases require speedy disposal but also
continuous monitoring. Hence, the setting up of
green tribunals was imperative as it would have been
difficult for regular courts to give sufficient time to
environment cases while ensuring speedy disposal.

The Tribunal has also ensured that the need for
economic development does not infringe upon the
rights of the marginalised people and communities
and pollute the environment. In the POSCO
case, the Tribunal acted as the custodian of the
rights of the local communities by suspending the
establishment of a 12 million tonne per annum steel
plant which would have adverse environmental
impact, thus affecting the daily lives of the people.16
The Western Zone Bench in a case, held that even
though there were defects in the pleadings and
the format of the application filed by fishermen
association, the Bench accepted the pleadings and
imposed fine on respondents to the tune of Rs.
30 crores to be paid to aggrieved families, for the
destruction due to developmental activities.17

In 2010, the National Green Tribunal (NGT) was
established by the National Green Tribunal Act,
2010 for the “effective and expeditious disposal of
cases and also to reduce the pressure on the regular
courts”.
The composition of NGT is unique as it comprises of
equal number of judicial and expert members. This
balanced composition, has led to the emergence of
NGT as a specialized institution which has exercised
its expertise in dealing with environmental cases
involving multi-disciplinary issues. For example,
for assessing the impact of the activities of the big
multinational corporates, the Tribunal has not only
looked at the pollution of the natural resources, but
also looked at the impact on the local communities
with respect to livelihood, health and employment.

The NGT has not only concerned itself with going
after the big corporations but also paid heed to the
problems of the people in their daily lives. In the case
of Dileep B. Nevatia vs. Union of India18 (2014),
the Tribunal ordered the Ministry of Road Transport
& Highways to lay down the standards for sirens
and multi-tone horns which are used by different
vehicles. The NGT also played an important rule
in the reduction of pollution in Delhi. In the case
of Vardhaman Kaushik vs. Union of India (2014),
the NGT directed a Committee to prepare an action
plan and as an interim measure ordered that the
vehicles which are more than 15 years old would
not be allowed to ply or be parked on the roads.

The NGT has been making efforts in ensuring
speedy and effective justice. As of August 31, 2017,
almost 22,948 cases have been filed before the
NGT since its inception.11 A total of 19,638 cases
have been disposed off with 3,310 cases remaining
pending.12 Reportedly, in the year 2016, the number
of pending cases at Western Zone was 268 as against
812 filed cases.13
The NGT has been lauded for delivering detailed and
comprehensive judgments. The landmark judgment

The Western Zone Bench has also been liberal
in deciding who can approach the Tribunal. In a
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landmark order the Western Zone Bench decided
that even foreign nationals are allowed to approach
the Tribunal and their application would not be
invalid.19

added benefit of raising awareness levels, even
of those considered illiterate. For the future, as
environmental deterioration threatens the very
future of the world, what is required is global action
that could facilitate the free flow of information
across borders and nations.’22

Environmentalism, Awareness
& Transparency

This trend of transparency and environment
has been endorsed by the NGT as well. In Save
Mon Region Federation v. Union of India23
(2016), the Save Mon Region Federation, on
behalf of the Monpa indigenous community,
challenged the environmental clearance granted
for the construction of a hydroelectric dam on the
Naymjang Chhu River. The Federation pointed
to faults in the environmental impact assessment
(EIA) procedure and a lack of close scrutiny of the
project by the expert appraisal committee (EAC).

An article20 in Economic & Political Weekly (EPW),
observed that whenever environmental concerns
were first publicly voiced, access to environmental
information was considered to be critical so as to
address the concerns. In stating so, the following
reasons were summarized:
 First, environmental degradation was taking
place at a scale impossible to comprehend
without aggregated information of the sort
usually available with governments and scientific
institutions.

The proposed location of the dam is one of two
wintering sites for the endangered Black-necked
crane, which is revered by the local Monpa
community as the incarnation of the 6th Dalai Lama.
This material information was not revealed in the
scoping process and, accordingly, was not discussed
or evaluated in the EIA or properly considered by
the EAC. The EIA also lacked any discussion of the
cumulative impacts of other projects being proposed
within the river basin.

 Second, many of the pollutants that threatened
human health or the environment could not
be identified without the sort of scientific
instrumentation usually not available to common
citizens.
 Third, adverse environmental effects were often
a result of activities that were geographically
(and sometimes temporally) far removed from
the impact.

The National Green Tribunal concluded:

‘There is also the paradox that, often people do not
even know that they are living in polluted conditions
or being poisoned and, consequently, they do not
feel the need to seek information till it is too late.’21

“It is true that hydel power project provides eco friendly
renewable source of energy and its development is
necessary, however, we are of the considered view that
such development should be ‘sustainable development’
without there being any irretrievable loss to environment.
We are also of the view that studies done should
be open for public consultation in order to offer an
opportunity to affected persons having plausible
stake in environment to express their concerns
following such studies. This would facilitate
objective decision by the EAC on all environmental
issues and open a way for sustainable development
of the region.” (emphasis supplied)

The failure of adequate accountability on the part
of the governments led to civil society groups’
movements seeking pertinent environmental
information, which had its effect. ‘In recent
decades, most governments around the world,
bowing to sustained pressure from civil society
organisations, have either legislated on or signed
up to a broader universal convention promising
access and transparency on environmental matters.
These struggles have been varied… the struggle
for assuring freedom of information has had the

The NGT suspended the environmental clearance
until the Ministry of Environment, Forests and
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Climate Change undertakes an environmental flow
study to determine how to protect the black-necked
crane and its habitat. All studies must be provided
to the public for consultation. Thereafter the EAC
must make a fresh appraisal of the dam project, with
the new information and public comments in mind.

were “not feasible to implement within a given
timeframe”.
The biggest challenge that people face is the access
to justice. In Jharkhand’s Chaibasa district, the
Bindrai Institute for Research Study and Action
(BIRSA), along with the Occupation Health and
Safety Centre (OHSC), had approached NGT
over abandoned asbestos mines at Roro in the
same district. BIRSA pointed out that their role
was to make people aware of the harmful effects
of asbestos, but only activists in metro cities could
approach NGT over the issue. It was stated by the
Convenor of BIRSA that: “We do not have much
knowledge about NGT. For a tribal activist based in
a remote location, it is extremely difficult to travel to
Kolkata and find accommodation there.” Perhaps the
strongest and most simple critique about NGT’s
inaccessibility comes from Dayamani Barla, a tribal
leader who has led campaigns against displacement
and mining. It was lamented by her: “I do not know
about NGT”. She questions why someone should
travel all the way to Kolkata to fight a legal case.
She added that, “A green tribunal should have been
based in a place that has the highest forest cover or large
mineral deposit. That is where the dispute is and that is
where the extremely poor live”.

Environmental
decision-making
processes,
particularly in developing countries, have generally
been found to be ‘opaque and inaccessible’. ‘India’s
experience [of NGT] in striving to improve its
processes may thus provide useful lessons for other
jurisdictions.’

Challenges & Concerns Before
National Green Tribunal
While the National Green Tribunal has acted as an
“effective deterrent” to violations of environmental
norms, recent challenges to its decisions in high
courts is a matter of growing concern. A recent
article, titled “Impact of the National Green
Tribunal on Environmental Governance in India:
An Analysis of Methods and Perspectives” states:
“Another growing concern has been that in recent years,
the NGT decisions have been challenged in various High
Courts under Article 226… Other High Courts like
the Bombay High Court have also started entertaining
appeals against the NGT orders and have asserted the
superiority of a High Court over the NGT, saying ‘High
Court is a constitutional body while NGT is a statutory
body’.”

NGT is located in only five big cities spread across
India. Once the Tribunal started operating, lower
courts were barred from taking up environmental
cases. This has meant that poor and disadvantaged
communities living in remote parts of the country
have to go to NGT Benches in their respective zones
to get justice. For a tribal trying to stop pollution
from an iron ore mine in Bastar, this means filing
and fighting a case in Bhopal. For a villager affected
by oil pollution in Nagaland, this means coming to
Kolkata and hoping to be heard quickly, which is
“neither easy nor affordable”. It would be a welcome
move if the number of Benches could be increased
and located in affected areas thus ensuring access to
justice to everyone.

According to the NGT Act, its decision can
be challenged before the Supreme Court, but
petitioners have been invoking Article 226 (power
of High Courts to issue certain writs) to challenge
decisions before the High Courts. The Supreme
Court is yet to decide on what decisions of the NGT
can be challenged before the High Courts, and on
what grounds. The paper also raises the concern
that in cases where the NGT’s decisions are not
complied with, it was pointed out that its decisions
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Therefore, many improvements are still required to
make accessible speedy and effective resolution of
environmental disputes, a practical reality. The fight
for Environmental Justice is also a fight for Social
Justice.

resources sustainably. However, there is another
aspect to the relationship which must not be
ignored. One must also look at poverty as the effect
of environmental degradation. This is because of the
fact that in developing or relatively poor countries
the poor depend directly on the natural resource
environment for their livelihood. Climate related
shocks also affect those who are not poor but remain
vulnerable (non-poor vulnerable people) and can
drag them into poverty.

Climate Change & The
Impoverished
One has to be alive to the social justice aspect of
environmental degradation. Mostly, the discourse
that we have around the possible solutions
to environmental problems is a one size fits all
approach. The underlying unstated assumption
in the discourse is that what is good effective
and sound governance from the perspective of
private businesses, and privileged sections of the
society would automatically be good in most cases
for all people -including the impoverished and
disadvantaged groups. What is often lacking is the
acknowledgement that the intensity of impact that
environmental degradation has in the everyday
lives, is heightened in case of the most marginalised,
disadvantaged and vulnerable sections of the society.

The poor suffer most as a result of floods and
droughts. They lose their productive assets,
sometimes through, which adversely affect their
capacity to resume normal economic operations
when normalcy is restored. Even disasters which
look temporary may have a lasting debilitating
impact on the economy of the poor. Man-made
ecological disasters like the poisonous gas leak in
Bhopal in India in December 1984 have affected
poor the most. Some 3,500 people were killed
and 2 lakh injured in the Bhopal tragedy. Most of
them were poor. If the possibility of such disasters
is not drastically reduced, poverty aggravation is
inevitable.

Climate change could effectively negate India’s
economic progress, pushing 45 million Indians into
extreme poverty over the next 15 years, according
to a World Bank Report.

The impoverished and marginalized sections are also
one of the worst affected by environmental pollution
and degradation. Those living in vulnerable areas
with the fewest resources find it difficult to recover
quickly from shocks. For example, the effect of floods,
tsunamis, droughts and other natural disasters is
felt the most by communities with already fragile
infrastructure. They often lack safe housing, live in
overcrowded cities or very rural villages, and have
little access to health and other services.

While the recognition of common but differentiated
principle at COP21 (UNFCCC- Conference of
Parties) is an important step to ensure that an
undue burden is not placed on developing countries,
it is time we shift our focus on making domestic
environmental laws more equitable towards the
poor and marginalised communities which have
traditionally borne a disproportionate share of
the harmful effects of pollution or environmental
hazards, because they lack economic or political
clout.

Changing temperatures and rain patterns,
particularly droughts, have detrimental effects on
farmers and can cause food insecurity. Agriculture
as a sector, is one of the most sensitive to climate
change given its dependence on weather conditions,
both directly and through climate-dependent
stressor (pests, epidemics, and sea level rise).
Unfavourable weather can lower crop yields and
decimate livestock. This means that income goes
down for farmers and their families, sending people
further into poverty. It can also cause massive food

The relationship between poverty, environment
and development in India is quite complex and not
amenable to easy generalisation. Poverty is often
seen as a cause of environmental degradation and
that the poor are not in a position to use natural
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shortages, increasing food prices. Higher food prices
can be devastating for the poor.

environment and environmental changes affect the
lives of men and women differently. Some of this
difference is due to biological factors, as in the case
of pregnant women who have been found to attract
malaria-carrying mosquitoes twice as much as nonpregnant women. Due to climate change these
mosquitoes have increased in number but an even
more common explanatory factor to differentiated
linkages with the environment than biological
differences is gender differences? Gender may be
defined as “a social construction organised around
biological sex. Individuals are born male or female but
they acquire over time a gender identity, that is, what
it means to be male or female”. Historically, the
construction of masculine and feminine roles has
been based on, and has led to further, asymmetries
in social and economic power, often with men
having more power than women and, the social
roles that women and men play usually have a
profound effect on the use and management of
natural resources. It has been noted that women are
uniquely vulnerable to environmental degradation
due to different susceptibilities to toxic chemicals
and disproportionate burden of environmental
hazards and disease falling upon them. For example,
women’s responsibilities in household work mean
that women are more exposed to toxic chemicals
found in products used for cleaning, personal care,
and pest control, and to pesticides and house
building materials stored at home, and in rural areas
indoor pollution affects women more than men, as
women are more exposed to smoke from burning
fuel. This is also true as regards the environmental
consequences of waste disposal, where the vast
majority (up to 80%) of waste pickers in India are
women – who collect, sort and recycle waste by hand.
Since women or girls are overwhelmingly responsible
for fetching water, sanitation and maintaining
a hygienic home, women bear disproportionate
burden of deteriorating water quality and availability
in rural and urban areas. Lack of access to water
decreases women’s contributions to agricultural
production and their economic opportunities. The
adverse impacts of environmental degradation can
be aggravated by various factors including age,

Another health-related impact of climate change
is access to clean water. Shrinking sources of fresh
water, droughts, changes to the water cycle, and few
resources for purifying water, all cause less access to
clean water and sanitation.
Coastal flooding is becoming more prevalent because
of rising sea levels. Flooding can contaminate water
sources, increasing the transmission of water-borne
diseases, such as Typhoid and Cholera. Like rising
food costs, diseases also disproportionately affect
people with lower incomes who pay more out of
pocket for healthcare.
The reasons why poor people are more at risk point
to possible policy solutions. Ending poverty will
not be possible if climate change and its effects on
poor people are not accounted for and managed in
development and poverty-reduction policies. This
means, in part, providing poor people with social
safety nets and universal health care.
Conversely, we must also ensure that climate change
policies contribute to poverty reduction. In other
words, we must strive to create a situation where climate
change policies contribute to poverty reduction and
poverty-reduction policies contribute to climate
change mitigation and resilience building.
In India, as in many parts of the world, climate
change has hit indigenous communities hard.
Their dependence on the surrounding environment
for their everyday life makes them important
stakeholders in the climate change protection. The
intimate knowledge that these communities have
of their surrounding environment also makes them
crucial partners in the battle against climate change.

Gender and Environment
Although it may appear that the relationship between
human society and the physical environment seems
to be gender- neutral, affecting both women and
men in a similar way, this is not entirely accurate.
Men and women have different relations to the
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socio-economic status, geographical location and
other vulnerabilities.

that women’s empowerment and emancipation,
and gender equality are integrated in all activities
encompassed within the Millennium Development
Goals. Following which, the United Nations
Commission on Sustainable Development at its
11th session in 2003 decided to make gender a
cross-cutting issue in all its work on sustainable
development thereby acknowledging that the
contribution of women to economic development,
social development and environmental protection,
which are mutually reinforcing components of
sustainable development, should be recognized and
supported, and that there is need for a clear gender
perspective in environmental management since,
unless the contribution of women is recognized
and supported, sustainable development will be an
elusive goal.

It was in this light that the United Nations Fourth
World Conference on Women in Beijing in 1995
identified environment as one of the twelve
critical areas for women. Section K of the Beijing
Declaration and Platform for Action is worth
quoting extensively, that Section noted that through
their management and use of natural resources,
women provide sustenance to their families and
communities, and women’s contributions to
environmental management, including through
grass-roots and youth campaigns to protect the
environment, have often taken place at the local
level, where decentralized action on environmental
issues is most needed and decisive. Thus, as
consumers and producers, caretakers of their
families and educators, women play an important
role in promoting sustainable development through
their concern for the quality and sustainability of life
for present and future generations.

So, gender main streaming for environmental
protection is necessary to promote equal
opportunities for men and women as participants
and beneficiaries of environmental protection by
considering their different positions and knowledge
in regard to the environment. This includes
producing and disseminating information about
environmental protection reaching out to both
women and men, and recognizing their different
roles and priorities in relation to the environment
and ensuring opportunities for women to participate
in environmental decision-making at all levels including adjudication of environmental disputes.

However, due to gender power relations, women’s
knowledge and contribution is often overlooked.
Take forest management for example, in general
men’s use of forests causes more environmental
degradation as men often collect firewood by
felling and processing trees, while women use fallen
branches and thus have a less damaging impact
on the environment and to a larger extent than
men, women use products such as berries, herbs
and honey. Nonetheless, women have less land
rights and access to forests, and participate less in
forest management and decision making in spite of
research showing that women’s involvement has
positive impact on sustainability, regeneration and
conflict management.

Conclusion
It has been estimated that India’s population will
reach 1.7 billion by 2050. ‘In that case, the country is
likely to face a widening ecological deficit even if its
current per-capita levels of resource-consumption
remain the same. Therefore, for Indian society to
continue to prosper in an increasingly resourceconstrained world, government leaders must work
actively to protect the natural capital on which
India’s economy, and all human life, depends’.

Considering these issues, a gender analysis of
environmental management is necessary, looking
at gender aspects of the use of natural resources,
consumption of services and goods and experiences
of environmental degradation.

‘In national and international debates on Sustainable
Development Goals (SDGs), the interests and
livelihood of the poor and tribal people, which
depend largely on access to common resources

This necessity has been underlined in Principle 20
of the Johannesburg Declaration on Sustainable
Development (2002) which is committed to ensure
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such as forests, water bodies and grazing lands, are
woefully neglected. The commons, on which these
sections depend often for their very survival, cannot
be allowed to fall prey to pollution and the pursuit
of unregulated private profit. India has to first put its
own house in order before it can lead the developing
world’.

must be upgraded and adapted to make them more
efficient and useful. Such local adaptations should
also lead to the upgradation of local technical
skills. Local innovations and capacity building for
developing and managing locally relevant and
appropriate technologies must be encouraged and
supported’

‘Sustainable Development is a historic opportunity
for the world communities to deliver inclusive
growth, eliminate poverty and reduce the risk
of climate change by changing perspectives and
approaches to economic development. It entails
everyone to participate in making efforts to achieve
sustainable development.’

‘The official realization, that population is not merely
about numbers but about the health and quality of
life of people in general and women in particular,
must be reinforced and sustained by an informed
debate to bring key population issues into ever
sharpening perspective at various levels of policy
making from the national and state legislatures to
local government institutions.’

‘Women, while continuing to perform their
traditional domestic roles’ are increasingly involved
in earning livelihoods. In many poor households
they are often the principal or the sole breadwinners.
A major thrust at the policy level is necessary to
ensure equity and justice for them. Literacy and
a basic education are essential for enabling the
poor to access the benefits offered by development
initiatives and market opportunities. Basic
education is therefore a precondition for sustainable
development. A sizeable proportion (about 60 per
cent according to some estimates) of the population
is not integrated into the market economy. Ensuring
the security of their livelihoods is an imperative for
sustainable development.’

Knowing the destination and the road to follow is
not enough. We need the commitment to keep us
going. A greener future will not be decent by default,
but by design and planning.
India is world’s largest democracy. In a democracy,
development must not be allowed to compromise
human rights and basic democratic principles.
Development means the realizations of basic human
freedoms, those social, political, economic freedoms,
which in true means define the object and purpose
of development.
‘Democracy means the need to explain, the
need to justify, the need to convince, the need
to get people on board, the need to compromise.’
Therefore, the concerned stakeholders of the Indian
democracy need to engage the community in the
decision-making process. This is the only way not
only to protect the environment, but also towards
sustainable development.

Technology plays a significant role in today’s world.
Therefore, the transfer, development and usage of
technology ‘must be informed by an understanding
of its implications in the social, economic and
environmental contexts of the receiving societies.
Technologies must be usable by and beneficial to local
people. Where possible, existing local technologies
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Ecocentrism :The New Paradigm Of
Environmental Jurisprudence

Justice S. Ravindra Bhat*

Abstract
This article analyzes the distinction between anthropocentric and ecosystem approaches by
having specific reference to three decisions of Justice K.S.P. Radhakrishnan, Judge, Supreme
Court of India, that dealt with protection of different components of biodiversity (both flora
and fauna). This article further examines relevant international declarations and treaties and
discusses whether these international instruments adopt the anthropocentric or the ecosystem
approach in their regulation. The author concludes that while the initial trend in international
environmental law was to adopt an anthropocentric approach yet more recently, the trend
has shifted towards an ecocentric approach. However, it is difficult to classify any instrument
as purely adopting either approaches, with most having elements of both.
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“Only when the last tree has been cut down; Only when the last river has been poisoned; Only
when the last fish has been caught; Only then you will find that money cannot be eaten”
American Indian Proverb

Introduction

“To switch Western culture from its present track
to a saving ecopolitical route means finding a new
and compelling belief-system to redirect our way-ofliving. It must be a vital outgrowth from our sciencebased culture. It seems to me that the only promising
universal belief-system is ecocentrism, defined as a
value-shift from Homo sapiens to planet earth.
A scientific rationale backs the value-shift. All
organisms are evolved from Earth, sustained by
Earth. Thus Earth, not organism, is the metaphor
for Life. Earth not humanity is the Life-center, the
creativity-center. Earth is the whole of which we are
subservient parts. Such a fundamental philosophy
gives ecological awareness and sensitivity an
enfolding, material focus.

The protection of the environment and species
diversity has been the subject of legal regulation
both under Indian law and under international
environmental law. The main debate with
respect to appropriate legislative framework for
species protection is between two approaches for
conservation- an anthropocentric approach and
an eco-centric approach. An anthropocentric1
approach is one which puts human beings at the
centre of the discourse on environment protection.
To that extent, protection of biodiversity and
environment in general, assume importance because
they hold value to the human race and ultimately,
the survival of the human species also depends on a
stable environment and biodiversity. An ecocentric
approach on the other hand, postulates that each
element of biodiversity has inherent value in and of
itself, and irrespective of the utility to human beings
such species deserve to be protected.

Ecocentrism is not an argument that all organisms
have equivalent value. It is not an anti-human
argument nor a put-down of those seeking social
justice. It does not deny that myriad important
homocentric problems exist. But it stands aside from
these smaller, short-term issues in order to consider
Ecological Reality. Reflecting on the ecological status
of all organisms, it comprehends the Ecosphere as a
Being that transcends in importance any one single
species, even the self-named sapient one.”

The term “Eco centrism” was coined by Aldo
Leopold in the 1940’s. An ecologist, conservationist,
and nature writer, Leopold, gave birth to a holistic,
bio-centric philosophy from his belief in a naturecentered approach to living, rather than a human
centered set of values alone. He firmly believed in
the interrelationship between humans and nature
in the evolution and life processes. He also believed
that all are connected to earth’s living energy. This
philosophy rests on the principle that all live in
harmony with nature, by each respecting the others’
involvement and finding creativity in all things
natural. It places the human species in the context
as part of a whole system, a larger theatre, where
they are under a duty to give back what is taken,
and not take more than what one needs. In India,
three decisions of the Supreme Court have dealt
with an elaborated on the difference between the
two approaches and why species conservation must
necessarily follow from an eco-centric approach.
According to Stan Rowe2

The Wild Buffalo Case
In the wild buffalo case3, where the Supreme Court
was approached for a direction to the Union of
India and the State of Chhattisgarh to prepare
a rescue plan to save the Asiatic wild buffalo
from extinction, an endangered species and to
make necessary funds and resources required for
that purpose. This decision, for the first time,
acknowledged the importance of protecting the
biodiversity and the environment. The Court
noted the difference between anthropocentric and
ecocentric approaches. Writing the decision of the
Court, Justice K. S. P. Radhakrishnan held-
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“Laws are man-made, hence there is likelihood of
anthropocentric bias towards man, and rights of wild
animals often tend to be of secondary importance but
in the universe man and animal are equally placed, but
human rights approach to environment protection in
case of conflict, is often based on anthropocentricity.”
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the intrinsic value of the environment- but rather at
allocation of costs for causing environmental harm.
Eco-centrism on the other hand, places the human
species as part of a context, i.e as part of nature in
the same way that other species are, and all species
have intrinsic value by virtue of their existence in
the ecosystem. To that extent, as a component of
the ecosystem, human beings have the responsibility
to protect all other species, merely by virtue of that
intrinsic value. The Court emphasized that “human
interest does not take automatic precedence and humans
have obligations to non-humans independently of
human interest. Ecocentrism is therefore life-centered,
nature-centered where nature includes both humans
and non-humans.” The Court also noted that under
Article 51-A (g) of the Constitution, it was the
fundamental duty of every citizen to protect and
improve the natural environment, including forests
and wildlife.

The Court then observed that the conflict
between man and animal, specifically in relation
to habitats, was not because animals encroach
upon human territories, but rather the other way
round. Endangered species are often threatened
not only because of natural causes, but also due to
the anthropocentric view of humans- which looks
at species from the point of view of its utility for
pleasure or gain. Biodiversity is often compromised
because of human activities such as increase in
eco-tourism, access to natural reserves, increase in
livestock population etc.
The Court then went on to note that environmental
justice could in its true sense only be achieved if
there is a shift from the anthropocentric principle
to the eco-centric principle. Importantly, the
Court highlighted that most of the principles of
environmental law that had evolved in India and
worldwide, were based upon an anthropocentric
view to the environment- principles such as
sustainable development, polluter-pays and inter
generational equity are all rooted in anthropocentric
principles. All these principles consider the human
beings as centre of the environment and strive
to protect the environment only because it is
intrinsically connected to human welfare. This
observation of the Court is doubtlessly of great
implication. It exposes the fact that the dominant
discourse in international environmental law is also
largely anthropocentric. For instance, the principle
of sustainable development and inter generational
equity is essentially based on the needs of the present
human generation, balanced with those of the
future generation of human beings. Considerations
of environment are important only to the extent
that it caters to the interests of survival of the
human population over generations. Similarly, the
polluter pays principle does not aim at protection of

Sandalwood Case
The Supreme Court in another decision in the
sandalwood case underlined the importance of the
need to shift from an anthropocentric view to an
eco-centric view again.4In this case, the Court was
concerned with the protection of “sandalwood”, an
endangered species falling within the meaning of
Section 2(27)of the Wildlife (Protection) Act, 1972.
Here too, arguments were led before the Court on
the anthropocentric and ecocentric approaches.
What is of interest in this case again is the Court
drifting from its previous views on environmental
issues- which were from an anthropocentric
standpoint. For instance, the Court noted that
previous cases decided by the Supreme Court- such
as in M.C. Mehta v. Kamal Nath5 which developed
the public trust doctrine, largely subscribed to an
anthropocentric view, which focused on human
interests at the core, with environmental issues
largely playing a peripheral role in protecting human
interests. Similarly, Vellore Citizens’ Welfare Forum v.
Union of India6, which affirmed the precautionary
principle,too was rooted in an anthropocentric
approach- inasmuch that the invocation of that
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principle also depended on harm to humans and
not ecological harmper se. The Court highlighted
that principles of sustainable development and inter
generational equity were equally anthropocentric
in character. Therefore, these principles would
not be useful in deciding the issue of endangered
species- specially the need to protect such
species irrespective of “instrumental value”. In
this decision, the Court again elaborated on the
difference between anthropocentrism and ecocentrism The Court emphasized that ecocentrism
stresses upon the moral imperatives to “respect
intrinsic value, interdependence and integrity of all
forms of life.” At the same time, the Court also gave
a clear distinction between instrumental value and
intrinsic value, by stating that the former was the
value of things as meant to further some other ends,
whereas the latter is the value of things as ends in
themselves regardless of whether they are also useful
as means to other ends. Citing the Upanishads, the
Court noted that this principle was had its roots in
India much before it was thought of in the western
world. In this case, the Court also took note of
international conventions such as the Convention
on Biological Diversity (CBD), the Convention of
International Trade in Endangered Species (CITES)
and the IUCN red list to note that provisions of
these treaties also mandate the conservation of
sandalwood. Specifically, in relation to the IUCN
red list, it was noted that “sandalwood” was listed as
“vulnerable” and hence called for serious attention
by the Central government considering that all
sandalwood growing states had stated before the
Court that it faced extinction.

as geographically distinct populations of vertebrate
wildlife even though the species as a whole may not be
endangered. We hope Parliament would bestow serious
attention in this regard.”

Asiatic Lion Case
Another decision of Justice Radhakrishnan on
similar lines was in relation to the protection of the
Asiatic lion.7 In this case, the Wildlife Institute of
India (for short ‘WII’) of the Government of India,
through its wildlife biologists had done research
at the Gir Forest in the State of Gujarat which
were geared to provide data which would help the
better management of the Gir forest and enhance
the prospects for the long term conservation of
lions at Gir, the single habitat of Asiatic lion in the
world. The data collected by the Wildlife Biologists
highlighted the necessity of a second natural habitat
for its long-term conservation. While dealing
with the necessity of protecting Asiatic lions and
examining the need for finding a second habitat for
them, the Supreme Court revisited the distinction
between anthropocentric and ecocentric views of
environment protection. While elaborating on this
distinction, the Court adopted the “species-best
interest standard”. The Court noted- “We re-iterate
that while examining the necessity of a second home for
the Asiatic lions, our approach should be eco-centric and
not anthropocentric and we must apply the “species best
interest standard”, that is the best interest of the Asiatic
lions. We must focus our attention to safeguard the
interest of species, as species has equal rights to exist on
this earth. Asiatic Lion has become critically endangered
because of human intervention. The specie originally
existed in North Africa and South-West Asia formerly
stretched across the coastal forests of northern Africa and
from northern Greece across south-west Asia to eastern
India. Today the only living representatives of the lions
once found throughout much of South-West Asia occur
in India’s Gir Forest. Asiatic lion currently exists as a
single sub-population and is thus vulnerable to extinction
from unpredictable events, such as an epidemic or large
forest fire etc. and we are committed to safeguard this
endangered species because this species has a right to live

Of interest in this case, is also the fact that at the
end of the decision, the Court noted that it was of
the view “that time has also come to think of a legislation
similar to the Endangered Species Act, enacted in the
United States which protects both endangered species
defined as those “in danger of extinction throughout all
or a significant portion of their range” and “threatened
species”, those likely to become endangered “within a
foreseeable time”. The term “species” includes species
and sub-species of fish, wildlife and plants as well
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on this earth, just like human beings.” The Court stated
that Article 21 of the Constitution protects not
only the human rights but also casts an obligation
on human beings to protect and preserve a specie
becoming extinct, conservation and protection of
environment is an inseparable part of right to life.
The Court also noted that as human beings, there
was a duty to prevent species from becoming extinct
and therefore there was a need to advocate for an
effective species protection regime.

defined by the Brundtland Commission, sustainable
development “development that meets the needs
of the present without compromising the ability
of future generations to meet their own needs.”8
What is also to be noted is that the sustainable
development narrative is also essentially couched in
economic terms and is aimed at securing a new era
of economic growth. Therefore, here too, species
protection is not the major concern as much as
economic growth of mankind.

Anthropocentric v. EcocentricInternational Conventions and
Instruments

Slowly, the shift in approach of international
environmental law is visible however and can
somewhat be traced back to the adoption of the
Convention on the Conservation of Antarctic Marine
Living Resources (CCAMLR), in 1980. The scope
of the Convention is the entire marine ecosystem
of the Antarctic region. One of the bulwarks of the
Convention is the “maintenance of the ecological
relationships between harvested, dependent and
related populations of Antarctic marine living
resources.”9 Moreover, the perambulatory clause
of the Convention also refers to the concept
of “ecosystem integrity”. In short, CCAMLR
incorporates basic principles of the ecocentric
approach and governs various components of the
marine ecosystem recognizing the vital importance
of the interrelationships between ecosystems. This
shift was also symbolized with the adoption of the
United Nations Convention on the Law of Sea,
1982. Article 194 of the UNCLOS which deals with
the protection of the marine environment, provides
that the term “environment” includes “rare and
fragile ecosystems as well as habitat of depleted,
threatened, or endangered species and other forms
of marine life.” Thus, implicitly, the UNCLOS also
incorporates the ecocentric approach. Subsidiary
instruments which are ancillary to the operation
of the UNCLOS, such as the United Nations Fish
Stocks Agreement- which is primarily in place to
ensure proper utilization of fisheries resources, also
incorporates an ecocentric approach.

In international law, a study of the relevant
instruments will show that there slowly has
been a shift from anthropocentric approach to
an eco-centric or eco-system based approach.
Initially, foundational events and documents of
international environmental law illustrate how the
anthropocentric vision was prevalent. For instance,
the 1972 Stockholm Conference contains this
reference in its title – Conference on the Human
Environment - and also adopts an anthropocentric
approach by postulating that Man is the centre of the
entire Declaration, and all references to ecosystems
and the earth are functional to the well-being of
“present and future generations” (principles 1 and 2)
or “all mankind” (principle 5), or to the production of
resources (principle 3). Principle also states
the principle that exploitation of resources is a
sovereign right of States, its only limitations being
“the responsibility to ensure that activities within
their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond
the limits of national jurisdiction”.
Similarly, the Rio Declaration issued at the
Conference on Environment and Development
held in Rio de Janeiro, Brazil, in 1992, reinforces this
understanding. Principle 1 itself unequivocally makes
clear that “human beings are at the centre of concerns
for sustainable development”. The Rio Declaration
incorporates the sustainable development narrative,
which is also anthropocentric in approach. As

The shift from an anthropocentric approach to
an eco-system based approach has now been
crystallized as an entrenched notion in international
environmental law and could even be said to be a part
of customary international law. This is evidenced
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by the adoption of the Convention on Biological
Diversity (CBD) by 196 States of the world. The
CBD underlines the eco-centric approach in the
context of protection of biodiversity. For instance,
the very first perambulatory clause of the treaty shows
that parties were “conscious of the intrinsic value of
biological diversity.” Moreover, the preamble also
recognizes that conservation of biological diversity
is a common concern of humankind- thereby
showing recognition of the ecocentric approach.
Moreover, the Plan of Implementation of the World
Summit on Sustainable Development presents the
ecosystem approach, in the context of biodiversity
protection, as one of the key tools to achieve
sustainable development.
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Emergent Challenges for Paris Climate Regime:
CBDR in the Context of INDC

Professor (Dr.) Usha Tandon*

Abstract
This article sheds light on the unresolved ambiguities in the text of Paris Agreement, 2015,
especially relating to INDC from the lens of CBDR. The paper argues that INDC mechanism
adopted in Paris Agreement has diluted the Principle of CBDR-RC adopted by UNFCCC,
1992 and Kyoto Protocol, 1997 making the Agreement weak for the developing countries
like India.
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Introduction
is triggered by two factors, namely- natural causes,
and human induced changes to the atmosphere,
termed as ‘anthropogenic climate change’.Towards
combatting the challenges brought about by climate
change, global climate governance has evolved two
pronged strategy – the first approach focuses on
‘mitigation’ which implies actions meant to reduce
the activities which cause climate change, and
the second approach is ‘adaptation’ that refers to
measures which are directed at helping people cope
with the results of climate change7.

A potential bone of contention, in Paris
Agreement, December 20151, lies in the removal
of historical responsibility from the Agreement,
which substantially undermines the previously
adopted principle of Common but Differentiated
Responsibility and Respective Capabilities (CBDRRC)2. Despite the frequent usage of terms CBDR3,
the text of the treaty fails to make Nationally
Determined Contributions (NDCs) binding. For
member nations of the Global South, the term
climate justice is crucial, which has unfortunately
not been included in the operative segment of
the Treaty. Additionally, a major issue has been
created by the provision of carbon market for
developed countries – this would inadvertently
encourage developed nations to purchase credits
from developing nations instead of taking serious
measures to combat domestic emissions. The
challenge seems to have become overwhelming
ever since the United States declared its intention
to withdraw from the agreement.4 In this context,
the article sheds light on the unresolved ambiguities
within its text, especially relating to INDC from
the lens of CBDR, to argue that INDC mechanism
adopted in Paris Agreement has diluted the Principle
of CBDR-RC adopted by UNFCCC, 1992 and Kyoto
Protocol, 1997 that makes the Paris Agreement
weak for developing countries like India.

It would be pertinent to bear in mind that like other
aspects of global geopolitics, climate governance
has also been impacted by international relations.
However, what sets environmental governance apart
from other pressing global issues can be attributed to
the fact that the ill effects of climate change cannot
be contained within political boundaries of nation
states. As a result, it was not difficult to arrive at
the realisation that those ideas and actions are
desired that would shape collective destiny in the
long run. At the same time, there is ample evidence
to indicate that changes brought about by global
warming would impact some countries more than
others8. Amongst the nations which are vulnerable,
there are some which face an existential threat
as their entire landmass could possibly submerge
under sea water -thereby triggering waves of forced
migrations/displacements due to climate change9.

Combating Climate Change

Given the urgency of the matter, global
environmental conferences have finally begun to
dominate political discourses worldwide. In keeping
with the over arching objective of working towards
containing the effects of climate change, globally
there have been number of major conferences and
conventions in the past few decades, which have
played a crucial role in shaping the discourses on
global climate governance. Amongst them, the UN
Conference on Human Environment at Stockholm

The last five decades have seen unprecedented
levels of increase in carbon emissions and global
temperatures, which purportedly surpasses all the
previous documented records in environmental
history, and is popularly called the ‘great
acceleration’5. Such a drastic change in the
atmosphere has been further precipitated by the
exponential growth in human population in the
last century.6 As it is well known, climate change
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in the year 1972 was one of the first major conferences
which focused on the impact of human activities
on the larger ecosystem10. This was followed by
several major international conferences of which
the most significant one would be the June 1992 Rio
Conference which is commonly referred to as the
‘Earth Summit’11. Rio Conference was significant
at many levels, and led to the formulation of three
landmark agreements on climate change which are –
the Convention on Biological Diversity (CBD), the
United Nations Framework Convention on Climate
Change (UNFCCC), and the UN Convention to
Combat Desertification12. Most importantly, the
Earth Summit (June, 2002) laid down the blueprint
for a Climate Change Convention which would
eventually lead to the Kyoto Protocol (Dec.1997).
The 2009 Copenhagen Accord, wherein binding
targets for states to reduce emissions were replaced
by voluntary pledges, marked a significant shift
in global climate governance which has been
substantially adopted in the 2015 Paris Agreement.13
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continue to lag behind the developed nations in
practically every parameter of development be it
health, education, or income levels. Within the
realm of global climate governance, the moral
rationale behind CBDR was hailed as an important
step towards fostering climate justice15. Thus CBDR
draws a direct correlation between the level of
industrialisation and the extent of pollution in a
country.
The principle of CBDR can be further looked at as
an extension of the ‘Polluter Pays Principle’ which
too takes into account the historical responsibility
of developed nations to compensate for their greater
contribution to emissions16. It is pertinent to note
that the principle of CBDR was subjected to heated
debates during the stage of formulation. To begin
with, there was a unanimous acknowledgment of
the fact that climate change has a trans boundary
impact, and in order to mitigate it, it was crucial
to bring down the annual quantum of emissions
at the global level. Placed in this context, CBDR
received widespread approval on the plank of three
major objectives, namely – the potential to increase
cooperation between countries; creating incentives
for nations which fulfilled their share of obligations;
and above all incorporating a new model of climate
justice that would distinguish between emissions
as ‘luxury’ in the case of developed nations, and
emissions as a matter of ‘survival’ with respect to
the developing economies17.

The Significance of
Common but Differentiated
Responsibilities (CBDR)
Amongst a wide range of concepts devised in the
realm of global climate governance, the principle
of Common but Differentiated Responsibility
and Respective Capabilities CBDR-RC has been
hailed as one of the most effective mechanisms of
UNFCCC. Under the principle of CBDR, there is
an implicit acknowledgment of the fact that not
all countries have contributed to global warming
in the same manner or the same degree. In other
words, since the past century the developed world
has been pursuing aggressive industrialisation and
has in the process generated a far higher percentage
of emissions than any of the developing nations14.
Hence, it was decided that, based on their historical
obligations, the First World Nations should play a
bigger role in scaling down on emissions and other
mitigation efforts. Such a strategy makes concessions
for the developing world as the latter depend on
industrialisation to sustain their economies, and

To gauge the impact of CBDR it would be worthwhile
to look at the manifestation of this concept through
various agreements and policies. The principle of
CBDR was first promulgated at the UNFCCC meet in
1992, and has been incorporated in Articles 318 and
419 of the Convention20. It is historically significant
as the first global mechanism to tackle the ill effects
of climate change. The Montreal Protocol of 1987
also touched upon the ideas underlying CBDR, and
made concessions for developing nations by giving
them a longer window period for compliance.21
The first practical application of this concept was
through the mechanism of the Kyoto Protocol,
which was adopted in 1997 and entered into force
on 16th February 2005. The Protocol was significant
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as it was supported by 192 countries. Article 2 of
Kyoto Protocol elucidates the larger objective of the
agreement which was to work towards combating
global warming by bringing down the concentration
of greenhouse gases “to a level that would prevent
dangerous anthropogenic interference in the
climate system.”Under its objective there was a
marked distinction between the goals allocated to
developing countries as against the targets meant
for the developed ones22.

lauded provision was the obligation on developed
nations to provide technology as well as monetary
aid to developing nations towards adaptation and
mitigation efforts26. Developing nations with high
growth rates like India, China and Brazil strongly
lobbied for CBDR, and it could be argued that
these countries have attracted the lion’s share of
investments by developed nations under CDMs
(Clean Development Mechanism)27.
Thus, it is evident that under the concessions
granted through the Kyoto provisions, some
developing nations benefitted more than the others.
A corollary to high economic growth would be higher
rates of emissions. Not surprisingly, China has been
rated as amongst the biggest emitters in the globe,
and its exclusion from Kyoto obligations became a
bone of contention, and was the justification given
by the United State for not ratifying the treaty28.
Against this backdrop, some environmentalists had
suggested that within the scheme of the CBDR there
should be another category created for developing
nations with high growth rates such as India, China,
Indonesia, etc29. Under this category, these countries
may be allowed more concessions than developed
countries, but their commitment levels should
gradually increase as the country inches closer to
the development ceiling.

Thus, the developed world was given the target
of reducing its emissions while the developing
nations were merely expected to maintain a record
of their annual emissions and submit regular
reports regarding the same. For the purpose of
implementation, countries were divided into Annex
I, Annex II and Non-Annex, of which Annex I
and Annex II referred to the developed countries
and economies in transition, whereas Non-Annex
countries referred to the developing nations23.
Amongst the member nations, developed countries
were required to work diligently towards – reducing
emissions, and increasing forest cover for the purpose
of carbon absorption. As a legally binding pact, the
other important mechanisms were built on ideas
derived from environmental economics which were
eventually termed – Joint implementation, Clean
Development Mechanism, and Emissions Trading24.

The Copenhagen Accord, 2009 and Cancun
Agreements, 2010 replaced the regime of
differentiation in favour of developing countries
with a regime of flexibility for all countries rendering
the issue of differentiation for developing countries
increasingly irrelevant.30 At a minimum this
contributed to unsettled conceptual relationships
within the regime. Rather than repudiate the
principle outright at Durban, 2011, developed
countries were unanimous in their insistence that
any reference to CBDR-RC be qualified with a
statement that the principle be interpreted in the
light of contemporary economic realities.31 The
2015, agreement is to be under the Convention
and guided by its principles, ‘including common
but differentiated responsibilities and respective
capabilities (CBDR-RC), while taking into account
national circumstances’. It is nevertheless the
position of some that in the post-2020 period the

The conceptual link between the Convention and
Kyoto Protocol has been strong insofar as the Kyoto
Protocol operationalized the principle of CBDR-RC
by specifying quantified emission reduction targets
and timetables based on 1990 emission levels for
Annex I States only.25With legally binding targets
for Annex I countries, the Kyoto Protocol played an
important role in executing the concepts underlying
CBDR. Further, it created fine intra group
distinctions even within developed countries in
the form of – developed nations and the economies
in transition; while amongst developing nations it
recognised the especially vulnerable position of
LDCs (Least Developed Countries). CBDR could be
touted as a fascinating innovation within the realm
of environmental jurisprudence, in that it attempts
to merge the demands for economic growth with
the need to protect the environment. A much
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CBDR-RC should be ‘operationalized, in a dynamic
manner, in the light of respective capabilities’ rather
than applied in a binary manner.32 The differences
over CBDR have reflected the polarisation between
the developed nations and the developing ones over
the years. Such a scenario created several rounds
of deadlock during the Paris Agreement in 2015.
Consequently, the principle of CBDR could not
be upheld in the Paris Agreement owing to lack of
consensus33. The challenge for the future has been
further aggravated by the withdrawal of the United
States (arguably amongst the largest emitters
of Greenhouse gas) from the Paris Accord. The
withdrawal also indicates challenges in raising green
funds for mitigation and adaptation efforts which
had been prescribed under CBDR. Previously, the
Obama administration had set aside a corpus of
three billion dollars towards helping developing
countries in their climate mitigation efforts; out of
which about two billion dollars has already been
withdrawn by the Trump administration34. These
issues highlight the additional challenges facing
climate change efforts in the light of regime change
and variations in global geopolitics. The biggest
criticism directed at the Paris Agreement is that it
does not address the unique concerns of developing
countries. In this context, the INDC (Intended
Nationally Determined Contributions, now NDC)
scheme has come under the scanner and has been
criticised by the developing world for sidelining the
principles underpinning CBDR35.
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principle with the result that it reappeared in
Lima Call for Climate Action though with a rider
that CBDR might be reinterpreted in the light of
changed circumstances of nations.37 The Intended
Nationally Determined Contributions (INDC) for
emission reduction in the Paris Agreement, 2015
are essentially a continuation of the Copenhagen
model of non-binding emission reduction pledges.38
In a major departure from the Kyoto Protocol, a
new mechanism in the form of INDC was accepted
during the Paris Agreement under which individual
countries decide their contribution while taking
domestic circumstances into account, and publish
it on their websites.39 The INDCs aims to contain
the world’s average temperature below 2 degrees
Celsius- the current target seeks to work towards
ensuring that the global temperature does not go
higher than 1.5 degree Celsius. Besides, the INDC
is meant to further the other goal which is premised
on the plan to bring down the net emissions rate to
zero by the later half of the century40. Thus, based
on the INDC the first phase of NDC (Nationally
Determined Contribution) for a country will be
decided once it ratifies the agreement.41 Under this
scheme, the countries have the option to review
their INDC and submit a new one as well.42
Unlike the CBDR which placed the onus entirely
on developed nations with respect to emissions,
as per the Paris Agreement every country will be
obliged to adhere to its INDC goals43. It may be
noted that while a procedural obligation to prepare
and communicate to the secretariat a nationally
determined contribution every five years from
2020 is binding,44 the substance of these nationally
determined commitments will not be legally binding
and will simply be noted on the UNFCCC secretariat
website. The Paris Agreement further dilutes the
CBDR principle by using qualified words like ‘in
light of national circumstances’45. This suggests that
the distinction of Kyoto Protocol between Annex I
and non-Annex I countries is fading away. The Paris
Agreement has been described a ‘nail in the coffin’
of the Kyoto model of binding emission reduction
targets and strong, formal differentiation between

Intended Nationally
Determined Contributions
(INDC) and its Implications
After Durban, 2011, in the global climate
governance, COP decisions continued to cast
doubt over the strengths and weaknesses of CBDR
Principle. Warsaw, 2013 decided that in 2015,
ADP parties would prepare and submit Intended
Nationally Determined Contributions on emission
reductions.36 At Lima, 2014, efforts were made by
the developing countries to rehabilitate CBDR
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Further, the carbon emissions of emerging economics
like India and China are on the rise and will continue
to increase in future to meet their demands of
accelerated urbanization and industrialization.
On the other hand, other developing countries,
especially small Ireland countries have very low
level of emissions.51 While speaking of mechanisms
to contain global warming, there’s a growing sense
of realisation that is good for the economy need but
not necessarily good for the environment. Until this
point, the obsession with the GDP reliant model
of assessing progress had made the people myopic
in many ways. The major portion of the world’s
biodiversity hotspots lies in the Global South, which
have begun to face an existential threat in the face of
unbridled industrialisation. In this context, it would
be worthwhile if the NDCs of countries like India
could focus on ventures that would cause minimal
harm to the environment. The discourse on climate
justice52 is especially relevant in a country like India
with a very diverse demography. India, has already
witnessed ugly conflicts between the agents of the
state and the indigenous populace over extraction
of natural resources53. Further, population control
could play a significant role in combating climate
change. The Indian state is spread across an area
which comprises about 2.4 percent of the word’s
land, while it contains about eighteen percent
of the global population. The upward trend in
population growth is projected to continue for
another few decades.54 To address a challenge of
this nature, connections between environmental
preservation and women’s rights needs to be drawn.
Education and empowerment of women could go
a long way towards bringing down the population
growth rates55. As a fast growing economy India’s
contribution to the global emissions stands at 4.1%,
and thus when India decided to ratify the treaty on
Mahatma Gandhi’s birthday (2nd October, 2016) it
was loaded with symbolism, and it brought about a
chorus of appreciation from all sides56.

developed and developing countries.46 There were
also issues regarding the legal status of the Paris
Agreement – whether it would be a Protocol to the
UNFCCC or not. In short, the Paris Agreement
has a critical defect in that it displays a low level
of ambition in reducing GHGs.47 Furthermore, the
agreement allowing each country to review its own
commitments, the notion of self-differentiation
based on national interests every five years has its
limitations. Any country can go for the entire five
years without making significant commitments to
GHG reductions. The bigger question relating to the
regulation of ‘powerful’ remains to be addressed48

Differentiation within
Developing Countries
The developed nations, though, agreed to make
concessions during the first phase of the Kyoto
Protocol (2007 to 2012), however, it soon gave way
to resentment, particularly, as the global economy
suffered a meltdown with the 2008 economic
recession. Further, developing economies which
were exempted from emission standards under Kyoto
made unprecedented strides in the field of economic
growth49. China, in particular, made western nations
nervous as it soon positioned itself as the largest
manufacturing hub in the world. The COP meetings
leading up to the Paris Agreement of 2015 witnessed
heated discussions between representatives of
developing nations with their counterparts from the
first world over the discontinuation of the CBDR
mechanism. Eventually, the INDC approach was
reached by way of compromise.50.
Within the developing world, while the per
capita emissions are certainly lower than what it
is in developed nations, yet the challenges posed
by their huge population and high birth rates
continues to increase the overall carbon footprints
in the developing world. The challenge is further
compounded by the fact that most countries which
are likely to be negatively impacted by global
warming lie in the Global South. This would partly
explain why countries like India and China played a
very proactive role in the Paris Agreement.

India first submitted its INDC in 2015, with the
stated goal of reducing emissions upto thirty five
percent from 2005 levels, with 2030 as the target.
At the same time, India clearly mentioned the
mammoth financial challenge that lay ahead, as the
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implementation of this plan is likely to cost at least
2.5 trillion US dollars57. While China has pledged to
reduce its greenhouse emissions per unit of GDP by
upto sixty five percent till 2030, and the European
Union has taken up an emissions reduction target
of forty percent. Amongst the nations which were
surveyed, it emerged that securing political support
and will remains a major challenge. Additionally,
INDC being a new concept, there is confusion over
the steps and mechanisms that could be included
within the scheme58. The nature of challenges are
bound to differ from country to country depending
on multiple variables such as – geography, political
stability, economy, foreign support and suchlike. By
now, most countries have converted the INDCs to
NDCs, the details of which are regularly updated
on the UNFCCC’s registry on NDCs. Despite
differences on their position with developed nations,
it is the developing countries like India and China
which have begun playing an ever greater role in the
realm of climate leadership.
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The removal of historical responsibility of the
developed countries, from the text of Paris
Agreement, has substantially weakened the
concept of CBDR for developing countries. Though
differentiation between developed and developing
countries appears in some parts of the text, but this
is based solely on capabilities. Some critics opine
that doublespeak and wording that is strategically
ambiguous is the high point of international
diplomacy in the Paris Agreement and in reality,
the Paris Agreement is a compilation of nationally
determined intended contradictions.60 Since the
analysts are of the view that the Paris Agreement
is unlikely to keep temperature increases below 1.5
degree Celsius61 there is a danger for further damage
to developing nations such as increased floods,
droughts, heat waves and hail storms. The Paris
Agreement has been described as a mere promissory
note whose value remains unclear.62
There is no efficient mechanism under the
Agreement, to compel developed countries to
specify targets on emission cuts or finance, and
the contributions being voluntary are not binding.
Since INDCs are not legally binding on countries,
therefore even though CBDR appears at some
places, it gets easily ignored in the absence of
binding commitments. The Agreement provides a
framework for a voluntary global carbon market,
without any reference to carbon budget, wherein
the developed countries can offset their emissions
by buying credits from the developing countries.
The Agreement enables the developed countries
to disproportionality appropriate carbon space in
the future, enabling them further to record low
emissions domestically than promised in NDCs.
The Agreement mentions the need for averting and
addressing loss and damage, however the liability or
compensation for the loss does not find mention in
the text. It is ambiguous as to how, in the absence of
any mechanism to assess the equity of contributions,
the Paris Agreement will be implemented to
reflect CBDR-RC in the light of different national
circumstances.

Conclusion
The UNFCCC, 1992 and the Kyoto Protocol, 1997
contained a strong framework to apportion the
responsibilities of developed and developing nations
for mitigation and adaptation of climate change by
enshrining the equitable principles under CBDR-RC
to impose mandatory emission cuts on developed
nations. Thereafter, however, the Copenhagen,
2009 initiated a paradigm shift in replacing binding
targets for developed nations by voluntary pledges
by all nations, which was reaffirmed by Durban 2012
and ultimately adopted by Paris Agreement, 2015.
The scholars contend that the UNFCCC COP
meetings since 2009 in Copenhagen have witnessed
a move, led by the USA and other developed
countries, to reinterpret the CBDR in a manner that
accommodates self-selected, nationally determined
emission reduction targets.59
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Inclusive Green Growth: A Key to Unlock
Multi-Dimensional Problems
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Abstract
The paper analyses the link between poverty and environmental degradation. The author
emphasis the involvement of all segments of society – from the organs of the government at the
top level, all the way down to the inclusion of every individual for achieving the inclusive growth.
A number of detailed suggestions aim to convey the importance of inclusive participation as the
possible approach to improve the current situation of the degraded environment.
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Introduction
Survey-3 (NFHS-3) shows that almost 46% of the
children in the 0 to 3 years’ age group suffered from
malnutrition in 2005–06, and what is even more
disturbing is that the estimate shows almost no
decline from the level of 47% reported in 1998 by
NFHS-2.

The poverty is endemic in this world and will
always be prone to ecological and other crisis.1
The development is indisputably necessary for
substantial poverty alleviation, but the rapid growth
should not come at the expense of the environment.
Any growth to be sustainable in the long run should
be broad-based across sectors, and inclusive of the
large part of a country’s labour force.

The famous Kuznet curve against, which posits that
inequality first increases and then decreases with
growth of income, is not supported by the evidence.
It has increased in various parts of the world. At this
juncture when we are moving ahead on the path of
development the issue that is gnawing all of us is that
why despite all the technological advancements, we
fail to eradicate poverty? Why still the humanity is
suffering with malnutrition? What is the solution?

In Stockholm Conference, 1972 Mrs. Indira Gandhi
said “of all the pollutants we face, the worst is
poverty. We want more development”. In Brundtland
Commission Report, 1986 it was once again observed
that the poverty is a major cause and effect of global
environmental problems because the poor will be
forced to overuse the environment to ensure their
own survival.2 It is a complex multidimensional
problem and all the states are making concerted
efforts to eradicate poverty and hunger, and to
attain greater equity in income distribution.

Rapid pace of growth is the only answer to tackle
all those who are at the bottom of the economic
pyramid. This definition implies a direct link between
the macro and micro determinants of growth.
Inclusive growth should mainstream the poor to
actively participate in the growth process, thereby
contributing to raising their standard of living.
The Indian government has already exhibited its
determination to eradicate poverty in the Eleventh
Plan as the theme of Eleventh plan is to achieve
faster and more inclusive growth4. This theme
clearly reflects the need to find a sustainable balance
between growth, inclusion and development.

Whatever is the protestation of the Government at
the national3 and international level, the poverty
persists. It perseveres on the scale that is not
acceptable. The percentage of the population below
the official poverty line has come down from 36% in
1993–94 to 32% in 2009–10. However, not only is
this still high, the rate of decline in poverty has not
accelerated along with the growth in GDP, and the
incidence of poverty among certain marginalized
groups, for example the STs, has hardly declined at
all. Because population has also grown,the absolute
number of poor people has declined only marginally.
This performance is all the more disappointing since
the poverty line on which the estimate of the poor
is based is the same as it was in 1973–74 when per
capita incomes were much lower. Other indicators
of deprivation suggest that the proportion of the
population deprived of a minimum level of living is
much higher. For example,National Family Health

Inclusive Growth
Inclusive green growth is the pathway to sustainable
development. This is the growth which yields broadbased benefits and ensures equality of opportunity
for all. It is a process, in which, economic growth,
measured by a sustained expansion in GDP,
contributes to an enlargement of the scale and scope
of opportunity, access, capability, security and the
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Over 70% of Indian will be working age in 2025.
Due to this reason universalising access to secondary
education, increasing percentage of scholars in
higher education and to provide skill training to the
people at large becomes the urgent need of India.
To empower people National Knowledge Network
(NKN) will be established to link 1500 Institute of
Higher Learning and Research through an optical
fibre backbone as it is true that empowerment flows
from education.7

mode to achieve all the four dimensions of inclusive
growth. The Indian government has engineered
a major directional change in public policy by its
focus on inclusive development. Creation of legal
entitlement for an individual’s right to work has
added to the resilience and dynamism in Indian
rural economy.5

Attributes of Inclusiveness
OpportunityEvery person should have the equal
opportunity to earn livelihood. Besides this basic
Right, the most crucial thing is to generatemore and
varied ways for people to earn a living and increase
their incomes over the time. In the recent budget
the Indian government made concerted effort by
announcing that the Government will provide a real
wage of Rs. 100 per day to the labour.

Security: Is the economy providing the means for
people to protect themselves against a temporary
or permanent loss of livelihood? The Indian
government has launched a multi media campaign
to inform, educate and motivate people to open
bank accounts.
Due to these concerted efforts of the Government
and the demand from all the concerned, Right to
live dignified life has become the basic right of all
the human beings and that cannot be achieved
without development. While walking on the path
of development, however, we should not forget
that a development policy thatfocuses mainly
on increasing the production of goods without
addressing the sustainability of theresources on
which production is based will sooner or later run
into declining productivity, whichcould also have an
adverse impact on poverty. Moreover, the spurring
growth without ensuring equity will thwart effort
to reduce poverty and improve access to health,
education and infrastructures services.

Capability: Is the economy providing the means for
people to create or enhance their capabilities in order
to exploit available opportunities? This dimension
clearly relates to education and skill creation. There
are three essential components to any educational
process. It must provide a basic set of skills that
the individual needs to function within his socioeconomic environment -- literacy, numeracy and, in
today’s times, some basic IT capabilities.
It must impart a set of skills that are relevant to the
market -- in other words, enable the individual to
take advantage of opportunities and it must give the
individual his values, a sense of his place in the larger
community and his obligations to it. The Indian
Government is making concerted efforts to create
skill workers. In the recent budget of 2011-2012,
the government announced that the National Skill
Development Council (NSDC) is well on course to
achieve its mandate of creation of 15 crore skilled
workforce two year ahead of 2022, the stipulated
target year.6

Linkage between Inclusive
Growth and Protection of
Environment
Sustained and rapid growth is a central component
of anypoverty reduction strategy. But the fact that
the responsiveness ofpoverty reduction to economic
growth has been uneven over timeand across
regions leads us to analyze potential pathways
to makegrowth more inclusive. The aim should
be to achieve commercial success in such a way

Access: Is the economy providing the means to bring
opportunities and capabilities together? For India
the demographic dividend is its relatively younger
population as compared to developed countries.
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The Supreme Court of India has also elevated
the ‘right to healthy environment’ to the status
of a fundamental human right under Article 21
of the Constitution in the process of progressive
enrichment of the environmental jurisprudence
with principles like sustainable development,
polluter pays principle, public trust doctrine,
precautionary principle and intergenerational
equity. This extension of constitutional umbrella
over environmental issues through dynamic judicial
activism has augured well for environmental
governance in India.

that interest of the people and the planet should
be protected at the same time. Moreover, every
human being is bound to harness the environment
in a sustainable manner so that need of the present
generation can be met but without compromising
the need of the future generation as enunciated in
The BrundtlandCommissionReport.8
The aspiration of the present human family is to live
the life of dignity. Their aspirations can be realised
only if there is inclusive growth of the economy
but not at the sacrifice of the environment. In
other words, Green economy is the only mode to
protect the delicate balance between two important
essential of human dignified existence. The states
both at the national and international domains are
making intensive efforts by evolving environmental
principles and by creating legal mechanism to ensure
the dignified existence in a healthy and sound
environment.Not only the state but the other actors
are also equally responsible to maintain the delicate
balance. Some actors are conscious to their social
responsibility and playing a leading role, others are
still giving preference to the dollar friendly approach
and not to the environment friendly approach. In
this part of the Article I will discuss the role played
by different actor to maintain the balance between
development and protection of the environment.

In Narmada BachaoAndolan v. Union of India11, the
court observed that “Environmental and ecological
consideration must, of course, be given due
consideration but only with proper channelization of
developmental activities ecology and environment
can be enhanced. For example, Periyar Dam
Reservoir has become an elephant sanctuary with
thick green forests all around while at the same time
wiped out famines that used to haunt the district
of Madurai in Tamil Nadu before its construction.
It was also observed in this case that the “Water
is the basic need for the survival of human beings
and is part of the right to life and human rights as
enshrined in Article 21 of the Constitution of India
and can be served only by providing source of water
where there is none.......”. In this case the benefits
are so large that they substantially outweigh the
costs of the immediate human and environmental
disruption. Without the dam, the long term costs
for people would be much greater and lack of an
income source for future generations would put
increasing pressure on the environment. If the
waters of the Narmada river continue to flow to
the sea unused there appears to be no alternative
to escalating human deprivation, particularly in the
dry areas of Gujarat. The ratio of beneficiaries to
affected persons in this case is well over 100:1.

Judiciary
Indian Judiciary has also taken a lead role and
is performing its duty to protect environment.
Supreme Court has developed a body of ‘Green
Constitutional Law’ to safeguard the citizens’
health from the deleterious effects of environmental
degradation. Beginning with the KeswanandaBharati
Case9 (where Supreme Court held that in the
country like India where development priorities
are inescapable as welfare and happiness of all
are democratic imperatives), there is a catena of
judgments10 where not only positive directions to
the concerned authorities were issued but also new
principles were evolved.

This case substantiate that our judiciary is not giving
predilection to one over other. An appropriate
balance is maintained by the judiciary to promote
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of the future generation as enunciated in The
BrundtlandCommissionReport.

and protect the welfare of the human being who
is the prime recipient of the both. The States are
also trying hard to strike the balance between the
eco-friendly approach and dollar friendly approach.
Difficulty of a small number of people has to be
bypassed if the commercial venture would bring
inclusive growth that is more useful for the society
as a whole. The comparative hardships have to be
balanced and the convenience and benefit to a
large section of the people has to get primacy over
comparatively lesser hardship.

A point has been reached when we must shape
our actions throughout the world with a more
prudent care for the environmental consequences. Through ignorance or indifference we can
do massive and irreversible harm to the earthly
environment. Conversely, through wiser action,
we can achieve for ourselves and for our successors a better life.

Corporate Sector

NGOs

State can make law and policies but implementation
is impossible without the robust commitment of all
the stake holders. As the corporate sector is the
most important pillar of economic development,
heavy burden is upon them to perform their
responsibility to serve the society. They should
have a degree of responsibility not only for the
economic consequences of their activities, but
also for the social and environmental implications.
Maximizationof social welfare should be the
legitimate goal of a company12. It challenges the
traditional business management theory, which
echoes Milton Friedman’s famous statement, that
there is ’only one responsibility of business: to use
its resources and engage in activities designed to
increase its profits.’

The NGOs also has become the most important
pillar of the society. They can reach those places
where even government cannot reach. They have
the proximity with the common people. Their
responsibility is not less than the corporations. Their
responsibility is to disseminate the knowledge among
poor and common people not to use obnoxious
and harmful substances. They can inform them
about the latest technology that is environmental
friendly. In India environmental NGOs are
performing the duties so well that all the credit for
the development of environmental jurisprudence
goes to these committed and dedicated NGOs.15
State also recognized their importance and A NonGovernmental Organisation Cell has been set up in
the Ministry to handle various matters relating to
NGO’s working in diverse field of environment.16

The companies use societal resources, namely man
power and raw material, therefore, it becomes their
paramount duty to regulate the corporate power to
get optimum societal benefits13.

Individuals
As man is the both the creator and themoulder of his
environment which gives him physical sustenance
and affords him the opportunity of intellectual,
moral, social and spiritual growth,17 his duty to
protect the environment becomes paramount. As
every individual can make a difference18 so heavy
burden is casted upon the individuals to maintain
the balance and respect the nature as human
beings are the centre concern for the sustainable
development.19

Thegreen economy should be the starting point for
the business activity, as opposed to being factored
in at the end.14 The aim of all their efforts should
be to achieve commercial success in such a way
that interest of the people and the planet should
be protected at the same time. Moreover, they
have to harness the environment in a sustainable
manner so that need of the present generation
can be met but without compromising the need
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While environment sustainability responsibility
can only be taken on by the companies themselves,
employees, consumers and investors can also play
a decisive role in areas such as working conditions,
environment or human rights, in the purchasing of
products from companies which already adopted
ESR or in prompting companies to adopt socially
responsible practices. Ayn Rand in her work Atlas
Shrugged once said, “The difference between animal
and human is that animal changes themselves for the
environment, but humans change the environment
for themselves. Here I would like to add that this
capacity should be used in a positive manner to
strike a balance between two important rights as
the human beings have the wit and will to develop
economically without despoiling the environment.

jobs in the industrial and services sectors and
by ensuring the improvement in the incomeearning opportunities of those who remain in
agriculture by raising land productivity. This
process would also lead to higher farm incomes
and a rise in real wages of agricultural labour
whose bargaining power will improve as surplus
labour is shifted out of this sector.
2. There is a need to increase the effectiveness
of service delivery as the most public programs
suffer from varying degrees of ineffectiveness,
poor targeting, and wastage of resources. There
should be decentralization of responsibilities,
promoting effective systems of transparency and
accountability, effective monitoring of service
delivery, and expanding the role of non-state
service providers.

Conclusion and Suggestions

3. Education should be given to everyone to
make them capable to earn the livelihood in a
dignified manner.

Today, as we walk on the thin line of managing
climate change, along with continuing on the path
of economic development, all of us must play our
part. Environmental and social concerns must
be the starting point for the business activity, as
opposed to being factored in at the end. Although
India’s integration into the global economy has
been accompanied by impressive economic growth
that has brought significant economic and social
benefits to the country yet disparities in income and
human development are on the rise. A large section
of the population - especially the poor, Scheduled
Castes, Scheduled Tribes, Other Backward Classes,
minorities and women - lack access to the resources
and opportunities needed to reap the benefits of
economic growth. Following are the few suggestions
both for the companies and the State, if followed
can go a long way to grips with the environmental
challenges posed by the 21st century.

4. The Government should impose stronger
penalties for non-compliance of environment
Laws, rules and regulations as it is important for
the success of any Law that the laggards should
not be forgotten. Any framework needs both
sticks, to deal with the laggards, and carrot,
to encourage the Law abiders. One should not
forget that the compliance with environmental
regulations is costly to the companies, and that
is why the competitors that are non-compliant
must be dealt severely to avoid a situation where
noncompliant companies are advantaged over
those following the law.
5. The benefits should be dissipated to the entire
human family by reducing the difference
between rich and poor that is growing and not
narrowing.

1. The balance between inclusion and growth can be
maintained by shifting labour out of agriculture,
where it is currently engaged in low productivity
employment, into a non-agricultural activity
that can provide higher real incomes per head.
This must be accompanied by rapidly creating

6. Entrenched behavior (to use plastic bags),
special interest and government inanity to weed
out the wrong practices are the major reason for
various type of industrial and domestic pollution.
Behaviour of the consumer and the views of
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rooms, bamboo structures, and the underground
structure.
10. People should pay all the taxes as this public
money can be used for the welfare of the
humanity and especially for those who are at the
bottom of economic pyramid.

7. Like other form of capital natural capital is
also limited one and require accountability,
investment and maintenance in order to be
properly harnessed and deployed.

11. Not only invent technologies to grow cleaner
without slow down the speed of the growth, but
make them available at the affordable cost to
the poor. For that the government should take
actions to provide subsidies to avoid long term
environmental loss.

8. Government should make strategic investment
and farsighted policy changes that acknowledge
natural resource constraints and enable the poor
and downtrodden to benefit from efficient clean
and resilient growth.

Every entity must understand that they have equal
but differentiated responsibility to ensure harmony
between the two pillars of dignified human existence.
Human family has to understand that through
ignorance or indifference we can do massive and
irreversible harm to the earthly environment on
which our life and well-being depend. Conversely,
through fuller knowledge and wiser action, we can
achieve for ourselves and our successors a better
life. There are broad vistas for the enhancement of
environmental quality and the creation of a good
life. What is needed is an enthusiastic but calm
state of mind and intense but orderly work of all.
No problem is too big to be tackled should be the
motto of the entire stakeholder. Universal problem
of this dimension can be checked only with the
cooperation of all.

9. Proper warehousing facilities should be provided.
As in the year of 2012 there is a record rice and
wheat harvest due to the cold waves but still
we are unable to provide food security to our
peoples at the bottom as 10% of the crop is lost
to the pests or rots in inadequate warehouse. It
is disheartening that about 20mt of wheat, rice
and lentils, the equivalent of Canada’s annual
wheat crop, is eaten by rats and birds or spoilt
for one reason or another. This is because of
poor storage facility. 30% of the farm produce
is stored in open, leading to the wastage and
distress sales. As there is lack of silos and
warehouses, the farmers have to store grains in
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Sustainable development as a sine qua non for
sustainable living -Lesson from reinterpreting
‘Matsyanyaya’ or ‘Justice in the World of Fish’

Dr. Charu Sharma*
Abstract
This paper advances the urgent need for making sustainable living as the moral, cultural, and
legal basis of natural resources protection, environmental protection, and human development
in India. A concerted change is required within the social and cultural attitudes. If society is to
combat the injustice and damage wrought due to unplanned development, mismanagement in the
use of natural resources, effects of climate change, urban pollution, agricultural woes and human
living conditions, people need to reorient their attitude as a whole.
This paper has attempted to highlight how the courts have so far been expanding and interpreting
sustainable development and related principles for sustainable living. It is argued that learning
from India’s ancient jurisprudence and balancing it with modern development and environmental
issues will expand the concept of sustainable living and ideas of justice for the environment and
the people, raise awareness and provide a platform for change in internalizing better management
of natural resources, environmental protection and better living strategies.
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devouring small
fish’.4 The ancient
scriptures
in
Hindu
religion
have been taken
often to convey
parables
with
lessons on the way
of living or origin
of human beings and civilization from the ocean.5
Such parables also provide a metaphor for the law
of the jungle where the strong overpower the weak
in a state of nature where there is chaos and the
rule of law is not followed. In the ancient folklore,
a small fish approaches a king (Manu, considered
to be the representative of mankind) and requests
his protection from bigger fish. As Manu embodying
humankind with a rational mind, faculty of choice
and compassion (such faculties being absent in
animals) chooses to save the small fish from its
bigger enemies and from being devoured that day.
The fish is grateful. However very rapidly the fish
outgrows its home and the king realizes his mistake
as the fish has now increased to a size that all the
vessels, ponds, lakes, rivers and even the sea is too
small to hold the fish. While the fish was growing
everyday Manu kept providing a bigger space and
vessel to the fish he did not realize that that act was
causing a detriment to other living beings. At the
point of crisis, Manu realizes that the whole world
has suffered and would be affected detrimentally by
the rising seawater, so invokes the gods to save him
and the world. In the story, the gods save the world
and the king. However, upon one interpretation,
Manu is given a lesson where he is admonished
that when he interfered with the Matsya Nyaya or
world’s natural order he let his love, compassion or
greed to be seen as the savior of all led to an injustice
or ‘Adharma’ as a king towards the others causing an
imbalance within nature.6 A manifestly unjust state
of affairs arose due overzealousness, greed, desire
that should not be allowed to enter the world of

Introduction
Sustainable or balanced development is much
more a sine qua non of contemporary times in
India than it was when introduced by Norwegian
Prime Minister GroHarlem Bruntland four decades
ago to the rapidly developing world.1 However
sustainable development has not led to sustainable
living or to environmental justice in India. If one
juxtaposes the prevalent modern understanding of
environmental justice and sustainable development
with the ancient Indian writings on ecology and
environment and the parable of ‘Matsya Nyaya’,
where ‘big fish eat small fish’ - a reinterpretation
of the latter for meaningful sustainable living and
balanced development one could reach and appeal
to the Indian psyche in manner so as to reorient
society towards sustainable living.2 Disharmony
in respect of natural resources extraction for
imbalanced development, grave environmental
pollution problems impinge upon not only current
but also future generations. If society needs to
reorient itself towards sustainable living relying
on sustainable development then reinterpretation
of the concept of ‘Matsya Nyaya’ in order to
align it with ‘sustainable living’, ‘environmental
justice’, ‘developmental justice,’ and ‘eco-centric
justice’ needs to be internalized. Internalization
of sustainable development into sustainable
living practice necessarily encompasses all the
environmental principles including precaution,
conservation, preservation and protection in India.

Matsya Nyaya3 and learning
from ancient jurisprudencea lesson to be learnt for
its reinterpretation for
sustainable development
Matsya Nyaya- (fish justice) denotes ‘Big fish
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The value accorded to the environment must take
into consideration the opportunities it offers (for
people for creating better living standards and
sustainable development for humans) and active
pursuit of the benefits of the environment that human
rational faculty can devise and create. 8 Sen argues
that as development is an empowering process one
must not only think of environment exclusively in
terms of conserving pre-existing natural conditions
as the environment also includes human creations.9
Apropos a lesson from the matsyanyaya story is
that sustainable development becomes a tool , an
evolutionary process to seek a balance and to throw
the fish back to where it came before it is too late , in
other words ‘realizing when to stop in pursuit of best
material life’.10Thus following the path of dharma.

humans and other living beings as opposed to one
being.
One possible analysis of the above story, in modern
times could be that although human beings are
endowed with complex faculties and can use those
for taming and harnessing nature what they ought
not to do is disturb and cause disharmony in the
processes of nature.
Juxtaposing the story in modern times it is trite
to say that what is happening in the world with
unsustainable patterns of development and the
gap between rich and poor nations, resource rich
and resource starved nations is essentially the
application of the law of jungle. Upsetting the ‘Niti’
or natural processes due to unsustainable patterns
of living lead to consequent human suffering and
injustice/nyaya nature’s justice. Added to this if
one considers the costs of development whether in
form of clearing of forests, mining, building of power
stations or siting land for waste and garbage disposal
in an unscientific or unplanned manner lives are
lost and governance institutions questioned.

Accordingly, sustainable development concept
demands letting go at the right time and hence it
is a process that demands a delicate balance and
challenges social practices, policies, procedures
,laws and environmental justice.

Sustainable Development &
Environmental Justice

What is required is indeed a reinterpretation of the
ancient adage a rethinking – as although in nature,
no animal or fish would rescue the small or the meek
but human beings with their rational faculties have
power to defy the law of the jungle and injustices
caused by unsustainable development. Thus it is
argued that use of legal and social institutions
encourage sustainable development and hence
sustainable living. The laws, which human beings
have made and the policies and practices that
govern sustainable development are the modern day
dharma, niti and nyaya taking account of not only
saving the rich but also protecting the poor, of not
only use and extraction of natural resources for the
benefit of a specific society but also preservation,
conservation and protection of the environment
and the victims of excessive use. Similarly it has
been argued that one needs to consider human
interference when one is talking about the right to
development and the right to environmental and
development justice issues.7.

Should one interpret this concept as balanced
development? Or ‘sustainable living’? Sustainable
development is an artificial construct.11The ‘right
‘ to development and protection of environment/
nature/natural resources pose a dilemma for
humankind. Article 1, Declaration of the Right to
Development, United Nations General Assembly
Resolution12 defines sustainable development as:
“An inalienable human right by virtue of which every
human person and people are entitled to participate in,
contribute to, and enjoy economic, social, cultural and
political development, in which all human rights and
fundamental freedoms can be fully realized.”
Sustainable development for ‘sustainable living’
demands cooperation from
all people, for
governance institutions, social institutions, local
community, and individuals to be able to create an
‘environment’ to realize not only basic human rights
for all but also be able to live sustainably .13
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by India’s Prime Minister, Mr Narendra Modi.
Speaking at the Plenary Meeting of the General
Assembly of the United Nations Summit for the
adoption of the post-2015 development agenda
(25 to 27 September 2015,)18 in New York the
Prime Minister recognized and reiterated the
environmental linkages that define our lives with
India’s social, economic and developmental goals
under the Sustainable Development 2030 Agenda.
He also reiterated that much of India’s development
agenda mirrors sustainable development goals
including climate change, energy alternatives,
vulnerability of farmers, technological exchanges,
empowerment to the people to meet the sustainable
development goals which has been made possible
through varied national schemes. Thus reflecting
India’s commitment for a sustainable path to
prosperity.19

Unraveling the definition
The definition as interpreted through the years
encompasses realization of basic human rights
where all people are able to realize their basic human
rights.14 However it demands a cost to be extracted
from Nature/ecological systems with unplanned
development often-violent leading to degradation
( the use of natural resources and benefits from
the environment are itself necessary and essential
to a point).Yet what has happened in reality taking
account of external factors there is over-abuse of
natural resources and the natural environment.
In sustainable development theory, the aim is to
strike a balance between this continuous evolution
and development, taking only what is due and
adopting practices that are mindful of taking
necessary steps of precaution to avoid harm,
conservation for the upkeep, preservation of a
valued resource and protection from unnecessary
abuse of environmental and natural resources.

Within India the 1972 amendment to the Indian
Constitution article 48 A and 51 A incorporated
the broader ideals of the IUCN and Our Common
Future.20 Thus it became logical concomitant to
maintain eco processes and life support systems,
Use of species and ecosystem that needed to be
sustainable and to preserve genetic Diversity.

As enumerated by the Indian Supreme Court in
theIndian Council For Enviro Legal Action vs UOI15
…. The necessity to preserve ecology and
environment should not hamper economic and
other developments. Both development and
environment must go hand in hand…16Accordingly
the equation of sustainable development includes
an objective of all laws on the environment and
sustainable development to be mindful of not only
the balance in nature and planned development but
also take account of –

Thus sustainable development meant “Development
that meets the needs of the present generation
without compromising the ability of the future
generations to meet their own needs” and take
account of needs of poverty stricken and be mindful
of the fact that as a developing country India’s ability
to meet needs is limited by science and technology
hence a precaution ought to be inbuilt while using
natural resource base that it was endowed with.

 Environmental practices for protection
 Development Economic social political

Thus the Supreme Court not only devised ways and
means for a legal procedure for standing of victims
of the ‘environmental injustice’ or ‘development
injustice’ rendered to the people and the ecology
but also devised remedies, interpreted and upheld
the rule of law , the Constitution, statutes and
notification to include sustainable development
that took into account pertinent consideration of

 Sustainable living
Thus maintaining a harmony between all the
factors as neither can be sacrificed on the altar of
the other.17 This however poses a challenge and a
dilemma. The environmental governance laws and
their application by the Supreme Court have tried
to maintain this balance in India.

 Environmental and bio diversity protection

The evolutionary application of the concept of
sustainable development has been recently reflected

 Use conservation preservation of natural resources
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management of scientific risk. It is a component
of the concept of ecologically sustainable
development and has been defined in Principle
15 of the Rio Declaration, 1992.”22 According to
this principle, “where there is threat of serious or
irreversible environmental damage, lack of full
scientific certainty should not be used as a reason
for postponing measures to prevent environmental
degradation.” In other words, any human activity
or behavior which bears the harmful effect to the
environment, has got to prevented at all costs.

 Intergenerational equity
 Precautionary principle
 Polluter pays
 Duty to consider natural resources within the
public trust domain
 Duty to assist and cooperate with governmental
institutions , people, NGos and international
bodies
 Eradication of poverty, financial assistance,
 building education and awareness for
environmental issues, sustainable living and
alternate sources of energy

The Supreme Court in Indian Council for Enviro
Legal Action v Union of India23while deciding upon
the pollution caused by chemical industries to the
land and surrounding areas affecting not only people
but also property and ecology of the area observed
that ‘we are of the opinion that any principle evolved
in this behalf should be simple, practical and suited
to the conditions in this country. Once the activity
carried on is hazardous or inherently dangerous, the
polluter carrying on such activity is liable to make
good the loss caused to any other affected party by
polluter’s activity irrespective of the fact whether
the polluter took reasonable care while carrying on
his activity.”

 Food security
Being a developing country, economic progress is
essential; at the same time, care has to be taken of
the environment. Thus, the question that squarely
arises is: How can sustainable development, with
economic progress and without environmental
regression, be ensured within the Indian legal
framework?
Concomitant to the evolution of the environment
protection ideals and sustainable strategy at the
international level India’s international obligations
arising from the Stockholm Conference, the FortySecond Amendment to the Indian Constitution in
1976 introduced explicit principles of environmental
protection.

Similarly in M.C. Mehta v, Kamal Nath24, imposing
liability upon the polluter that ‘polluter pays
principle has been recognized as fundamental
objective of Government’s environmental policy
to prevent and control pollution. The Court in this
case observed that the “calculation of environmental
damages should not be on the basis of claim put
forward by the party, but it should be on the basis of
examination of the situation by the Court, keeping
in view the factors such as deterrent nature of the
award.” Thus one sees a deterrence approach in
applying the polluter pays principle in this case. In
the RLEK v State of Uttar Pradesh or the Doon valley
case25, dispute arose over limestone quarrying and
mining in the hilly areas of Dehra Doon, Mussoorie
situated in the state of Uttar Pradesh. The
Supreme Court after much investigation, ordered
the stopping of mining work. However in 1991,
in the Doon Valley case the Court allowed a mine
to operate until the expiry of lease as exceptional
case on condition that land taken on lease would

Facets of sustainable development including various
manifestation of diverse theories of justice are
reflected in various Indian cases. This has included
by application and interpretation of various
environmental principles under environmental
framework conventions and customary law ( whether
precautionary, polluter pays, public trust doctrine,
intergenerational equity or right to life under article
21 of the Constitution) It has included application
and expansion of the scientific uncertainty and risk
management precautionary principle as enumerated
in principle 15 of the Rio convention in Vellore
Citizens Forum v Union of India.21
The precautionary principle in the context of
environmental protection is essentially about the
41

NGT International Journal on Environment

Vol.II of 2017

this litigation which was to stop the pollution of
the area surrounding the Taj Mahal. The court held
that while the development of industry is important
for the economy of the country, but at the same time
the environment and the eco-systems have to be
protected.

be subjected to afforestation by the developer. But
as soon as the notice was brought before the court
that they have breached the condition and mining
was done in most unscientific way, the Supreme
Court directed the lessee to pay a compensation of
three lacs to the fund of the monitoring committee.
This has been directed on the principle of ‘polluter
pays’.But one easily observes how the Court follows
a judicious and balanced approach upholding the
sustainable development principle reflecting a right
to development in allowing mining in respect of
economic growth of the state and banning such
activity in regard for ecology. Thus prioritizing
development and ecological environmental justice.

Further still in the State of Himachal Pradesh Vs.
Ganesh Woods28the Supreme Court invalidated forest
based industry, recognizing the principle of intergenerational equity and sustainable development.
In DighiKoliSamaj Mumbai (Regd) Vs.. Union of
India29, in 2009 the Mumbai High court reiterated
that the successful environmental policies require
many things, the most vital being the support of the
common masses and that happens only if there is an
ethical commitment to environmental values.

Thus the concept of sustainable development as
introduced and applied by the Supreme Court in the
context of economic development was necessary
in the view of the developing economy that India
was and to still is in The Ganga Pollution cases the
Supreme Court went so far as to say that:

In Karnataka Industrial Areas Development Board
Vs. C Kenchappa30 the Supreme Court while
emphasizing the importance and awareness of
ecology and environment laid down principles
applicable while acquiring land from farmers by the
Karnataka Industrial Area Development Board that
emanated from sustainable development

“Life, public health and ecology is entitled to a
priority over unemployment and rural poverty.
The right to adequate conditions for living must
be recognised and fundamental human rights must
be guaranteed for all. All people should have equal
opportunities for acquiring knowledge and skills
required to become worthy members of society.
There ought to be a balance for a fair allocation of
community resources.”

Similarly
Dr.MeenakshiBharathVs..
State
of
31
Karnataka , the Karnataka High Court has
summarized the evolution of sustainable development
and public trust doctrine towards sustainable living
in that the state, as a trustee of all natural resources,
was under a legal duty to protect them, and that the
resources were meant for public use and could not
be transferred to private ownership. Thus reiterating
the duty of the government for an affirmative state
action for effective management of resources; laws
and policies that empower citizens to question
ineffective management of natural resources.

Recent application of the precautionary principle is
seen in NimmalaAkkaiahVs. Union of India26 by the
National Green Tribunal. The Southern bench
of the National Green Tribunal while applying
the precautionary principle as contained in the
National Green Tribunal Act of 2010, disallowed
the construction of a medical college and an
industry that might have affected the protection
accorded to the bird sanctuary and surrounding
areas despite the fact that the state government had
also issued notifications for allotment of land to the
respondents.

In Human Care Charitable Medical Trust Vs.
Union of India32 on the importance of getting
environmental clearance certificates(EC) for
construction activities from the State Environment
Impact Assessment Authority ( SEIAA), Justice
Swatanter Kumar Chairperson, has held that “the
principle of sustainable development by necessary
implication requires due compliance to the doctrine
of balancing and precautionary principle.

In the Taj Trapezium Case27 in 1997 the court
recognized Mr Mehta’s efforts and objective behind
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In Ajay GautamVs. Union of India,33 the Uttarakhand
High Court (Nanital bench) Rajiv Sharma and
Alok Singh, JJ dealt with another environmental
and planning problem depicting the urgent need for
overcoming unsustainable development in the state
of Uttrakhand.
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cutting of trees within protected forest by private
entities allowed by the state government, violent
protest by tribal communties against mining by state
corporations and private corporates. Most of the
social movements in respect of the environment
and development have been about environmental
justice. Thus environmental justice within India as
else where has involved questions about 42 access
to the law and the courts and equity ensuring that
everyone, regardless of means, where they live, or
their background, enjoys right over a clean and
healthy environment in all its aspects including use
and extraction of natural resources or sustainable
living. Most tribal mineral rich communities rank
low in terms of the Human Development Index
(HDI).

In view of the rapidly evolving scope of sustainable
development policies within India and legal decisions
one must not forget the vast number of people who
are still denied environmental justice. Over 260
million people In India live below the poverty line, of
which 70 million are tribals. The tribal communities
are dependent upon forests and natural resources,
the tribal lands have their own form of indigenous
governance and hold richest minerals and natural
resources on their lands comprising 60% of India’s
forests.34 The context and background of historical
injustices to the vulnerable communities, e.g.
tribals, poor farmers, migrant population or those
who rely upon traditional understanding of nature
and justice ought not to be overlooked.35 The formal
legal system ought not to overpower the indigenous,
local and traditional forms of governance or justice
where communities may have their indigenous
methods and manner to determine rights or claims
over natural resources and claims in respect of
land use and management.36 Recognizing their
way of life only further enriches the ecological
jurisprudence and empowers them to develope their
own concept for the future of development and best
use of the natural resources which they host.37 The
foundations of modern environmental justice were
laid following the civil rights struggles of United
States when African-American communities in
the 1970s and 1980s came to perceive the sitting
of waste facilities and other environmental harm
as unjust. 38 Within India one can identify it with
social justice movements in the form of struggle to
save the trees in the Northern states against cutting
of forests for development, in the ChipkoAndolan39
by social activist Mr SunderlalBahugna, or protests
against development of a series of the the dams
over river Narmada in the central Indian states40,
protest against farmer’s breeder rights, seed
campaign violence in Bangalore41, land acquisition
and lower compensation and subsidies to farmers
in the country, farmer suicides across the country,

Viewing sustainable
development and
unsustainable patterns
How does one view the struggles and controversies
in context of balanced development?
On September 25th2015, countries adopted a
set of goals to end poverty, protect the planet
and ensure prosperity for all as part of a new
sustainable development agenda. Each goal has
specific targets to be achieved over the next fifteen
years.UN’s Development Agenda for 2016-2030
i.e. “Transforming our World: the 2030 Agenda
for Sustainable Development” comprising 17
Sustainable Development Goals (SDGs) and 169
related Targets were adopted and signed by the
Government of India in Sept 2015.43
The Planning Commission or the ‘NITI Aayog’ has
been assigned the role to oversee implementation
by Ministries and to coordinate with States for
the achievement of developmental targets as
enshrined in the SDGs. These Goals within India
have been broken down into various schemes to
ensure sustainable management of resources both
environmental and human. Thus the Planning
Commission goals have included schemes,inter
alia,on national rural drinking water44 to ensure
availability and sustainable management of water
43
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and sanitation for all, action to combat climate
change and its impacts45; conserve and sustainably
use the oceans, seas and marine resources for
sustainable development ;ensure healthy lives and
promote wellbeing for all at all ages;protect, restore
and promote sustainable use of terrestrial ecosystems,
sustainably manage forests, combat desertification,
and halt and reverse land degradation and halt
biodiversity loss; promote peaceful and inclusive
societies for sustainable development, provide access
to justice for all and build effective, accountable and
inclusive institutions at all levels.46 However for the
goals to be reached for sustainable living a concerted
effort is needed: duty upon the government, the
private sector, civil society and all of us.

of preparedness in the handling and rescuing of the
aftermath caused the petitioner to move the court.
The case highlights that many man made factors
contributed to the victims dying due to non
availability of rescue aid, medical aid, food and water,
over use of infrastructure resources, unplanned ,
haphazard construction and development activities
which exacerbated and added to the fatalities. Added
pressure of population in the cities surrounding
or near the area and their unplanned growth was
also a major threat to the whole river system of
the State. Further non-degradable solid wastes
and several pollutants being dumped in the rivers
without treatment and plying of heavy transport
vehicles, including trucks and buses posed a threat
to the fragile ecology of the area due to emission
of smoke. The situation as the case enumerates
reflects a poor state of planning and violation of
sustainable development goals and laws that have
been enacted. Taking cognizance of the tragedy
and the state of affairs for violation of most of the
environmental laws, sustainable development and
loss of life the Tribunal issued mandatory directions
to the state government, inter alia, in taking DNA
samples from the bodies of the dead victims so as to
identify them and inform their families or cremate
them with dignity, making a development master
plan for the area , creating restrictions for mass
tourism in eco-sensitive zones, in order to save the
glaciers by preparing the National Code of Tourism
and Pilgrims; ensure that no untreated sewage is
discharged in the rivers enroute to ‘Chardhams’;
create biometrics data of all the tourists/pilgrims by
installing biometrics machines so in case of tragedies
victims can be identified and families of victim can
be informed . It went further to order a complete
ban of chips, cookies, noodles( emphasis mine) and
eatables wrapped in plastics in the entire ‘Valley of
Flowers’. And sanctioned against activites that would
attract a environmental penalty of Rs. 10,000 where
a threat, damage and harm is caused to the flowers
and vegetation. It issued directions to “Divisional
Forest Officer concerned to take cognizance of
damage caused to the flowers and vegetation in
the Valley of Flowers and impose penalty till the
law is enacted by the State. The amount of penalty

However, in recent times the frequency of man
made ecological and environmental disasters due
to unsustainable development, have increased
manifold. This has built up to a point of crisis
that needs to be addressed, managed and sensitize
people into adopting sustainable living practices.
Simultaneously the governance and social
institutions ought to empower people to adopt
sustainable development within local customs
and antipollution practices, akin to public private
partnership for sharing and use of natural resources.
A tragedy struck Kedarnath valley in the month of
June, 2013.47Ashok Gautam Vs. UOI48 was a public
interest litigation that was filed that underscored
the untold miseries suffered by the persons who
were trapped in a landslide that killed over 10,000
pilgrims and destroyed and damaged property
and public infrastructure. It was not all a natural
disaster.49 The case highlights how the Kedarnath
area received an unprecedented heavy rainfall in
June 2013. Cloudbursts and landslides due to major
weather conditions are a natural and expected
occurrence in a hilly area. However, in the June
cloudburst, the Chorabari Lake collapsed and
millions of tons of debris and boulders were carried
by flashflood downstream. Several roads, buildings
and other structures were washed away. Bodies were
strewn all over the place, roads had been washed
away and the rescue teams unable to reach many
people who were trapped in the debris. On surface
it was a natural disaster but the mishandling or lack
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shall be used for preservation of environment and
ecology of the Valley of Flowers.”50 In this the
court was mindful of the contextual background in
according environmental justice and in upholding
the fundamental right of a person under article 21 to
be buried with dignity., of the ecological , historical,
cultural and religious importance of the area and
the lack of sustainable development practices in the
region. The above directions as highlighted reflect
a pluralistic approach in handling the situation that
was a tragedy not only natural but also man made. It
caused injustice to many victims.
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waste and refuse. This sad incident just reflects
the degree of unsustainable practices of not only
the people in generating huge amount of waste
but also mismanagement by the authorities, lack
of planning, disposal methods and neglect despite
having Municipal Waste Disposal Rules in place in
the capital of Delhi.53
It also raises many questions, inter alia, of
environmental justice for those who suffer from living
in and around the area every day; how and why so
much of waste is generated within the households,
lack of landfills, scarcity of land,unplanned siting of
waste dumps, exhaustion of resources and whether
only urban residents exhibit such unsustainable
practices ;a high degree of consumerism, an attitude
of use and throw instead of recycle, resuse and upcycle
to reduce waste and perform their constitutional
duty of protecting the environment.? How does
this affect the environment? Apart from causing
air pollution, water pollution, a dumpsite having
residents living near it are susceptible to diseases,
underground water contamination, explosions due
to build up of gases, abuse of the land resource in
overburdening the capacity of land to bear the load
amongst others.

The court’s consideration of the objectives
sustainable development policies and environmental
justice in directing the state government point
towards the court not only deciding upon doing
justice to the victims but also doing justice by
exploring various remedies in ecological, social, and
developmental justice and by “law making” in the
interim.51

Conclusion: A reinterpretation
of Matsyanyaya towards
sustainable living

Many cities have adopted ingenious waste recycling
practices in India however waste management in
big metropolis cities is a major environment and
developmental issue.54

The recent fatal tragedies due to over-generation
of waste and mismanagement in the capital and
other cities and towns of India are just the tip of the
iceberg.52 On 1 September 2017 a Garbage landfill in
east Delhi collapsed killing two people and injuring
a few others on the road. The accident occurred
as the landfill collapsed under weight of heavy
rainfall falling upon a high-tension wire pole that
came in its way causing the fatalities. The experts
who commented on the tragedy attributed it to
explosion of gases in the garbage which loosened the
solid waste and triggered the slide. The local people
had been earlier complaining about the landfill
sinking into the ground due to being overburdened.
The East Delhi Municipal Corporation admitted
that work on releasing the trapped gases inside the
massive mound of garbage was pending. The landfill
mound was fifty meters high and forms as one of the
four primary garbage dumping site in Delhi. This
landfill held approximately 2,200 tonnes of solid

So far piecemeal legislation, herculean efforts by
the Indian Supreme Court, the State High Courts,
and the National Green Tribunal decisions have
acted as valiant protectors of the environment,
natural resources, environmental justice, and
developmental justice. In view of the crisis apparent
in each city, town, and rural areas a revolution is
required.
According to Jeffery Sachs “The world’s current
ecological, demographic and economic trajectory
is unsustainable, meaning that if we continue with
“business as usual” we will hit social and ecological
crises with calamitous results”. Sustainable development
based on addressing the needs of the poor and optimal
harnessing of scarce resources of water, air, energy, land,
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and biodiversity will have to be sustained through more
cooperative endeavors. Then alone, we could make
some headway in saving our lone planet from the brink
of climate disasters.”55

leads to injustice asit is a direct consequence of over
greed, over zealous attitude that there are haves and
have not’s. Consequently sustainable development
becomes a tool , an evolutionary process to seek a
balance and to throw the fish back from it came
before it is too late , in other words realizing when to
stop in pursuit of best material life or over extraction.

One ought to keep in mind how progressive laws
and institutional improvements or judicial activism
can empower the poor to challenge and bring a
halt to the continuous harm to the environment or
ecology and natural resources capital. Competing
conceptions of justice may also lead to a plurality of
arguments with different facets and provide scope
for debate and expansion. Besides such formal
governance institutions availability of legal fora, the
awareness at the ground level in the social structures
within communities with participation of every
individual can pave the way for a sustainable living
for every one. What is required is a reorientation
towards ; empowering such communities and specific
individuals for achieving the goal of sustainable
living.56

Thus learning a lesson from the concept of
matsyanyaya or “justice on the world of the fish’.
Poor and vulnerable communities suffer from various
forms of environmental injustice, often unable to
fight back and reverse trends which keep them
mired in a state of exclusion. Without a paradigm
shift in how natural resources and the environment
are valued and governed, inequality will deepen and
post-2015 development goals will be threatened, if
not reversed.
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Hence sustainable development for environmental
justice rightly reflects adoption of various theories
of justice. Competing principles, based on utility,
equity and a right to the product of one’s labor do
not reconcile with one another into one neat theory
of justice.57 Sen argues that this “plurality is not
necessarily bad.”58 “Theories can also allow for
complexity and diversity of aims.”59 A theory that
attempts to simplify reasons for societal cooperation
and means of measuring well-being by a single
standard does not meet modern demands of justice.60
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Thus to follow the path of sustainable development,
the global energy diet, which is fossil fuels centric,
must be changed. Efforts must be made to harness
the potential of alternative sources of energy, such as
hydropower, solar and wind and progressively make
transition to clean energy.When one is considering
sustainable development for sustainable living for
all, government policies and laws onone hand and
on another people’s attitudes must accord with an
internalization of the benefits of the environment
rather than harm due to the excess abuse. Thus
progressing and reorienting the manner of thought
within society towards sustainable living. At the
same time lets not forget that unsustainable living
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Dr. Nupur Chowdhury*
Abstract
The principle of sustainable development has evolved to occupy centrality in environmental jurisprudence
in India. The environmental jurispurdence compelled policy and statutoryrecognition of the principle
of sustainable development. This statutory recognition has paved the way for a robust jurisprudence
spearheaded by the National Green Tribunal that has actively sought to evolve a standard of review
for public actions in effectuating the principle of sustainable development and in doing so has departed
from the reductionist utilitarianism that had characterised the jurisprudence of theIndian Supreme
Court. In the process, the NGT has opened up the discourse on sustainable development to a new
imagination of environmental justice.
The article has been divided into five parts. Part 2 discusses the benchmark case law on the principle of
sustainable development as developed by the Supreme Court. Part 3 explains the statutory references to
the principle of sustainable development. Part 4 explores key NGT case law tracing the development of
a standard of review for administrative decisions. Part 5 concludes with an exploration of the principle
of sustainable development as foregrounding a sui generis notion of environmental justice in India and
comments on some of the challenges that is faced by the NGT before its jurisprudence can become well
entrenched within the Indian environmental law.
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“There will have to be different targets for different countries, as countries are at
different stages of development.” Each country’s right to development should be
respected keeping in view the larger vision of sustainable development.” 1

Introduction
the international antecedents of the principle of
sustainable development, it is the national legal and
policy regime and the principal actors engaged in
the development and enforcement of this regime
that is the focus of my inquiry here.

The Indian Environment Minister’s statement at
an International Conference in Delhi early this
year reflects significant aspects of the concept of
sustainable development. First, that the principle
enjoys universal appeal which demands almost ritual
obeisance from national political leaders. Second,
there is precious little content that these leaders will
agree, on what constitutes sustainable development
in terms of practice. Formal reiteration in several
treaty texts has continued to reflect this fact. Lack
of content and therefore unenforceability has been
both the strength and its Achilles heel (Samaan
2011). Lack of depth has also been found to be
elemental in the construct of the concept itself which
promotes multiple values but ignores the necessary
trade-offs that may be required between them in
reality (Norgaard 1994).An empty vessel approach
has also helped in indigenising the principle and this
opportunity has been robustly exploited by first the
Supreme Court, followed by policymakersand now
by the National Green Tribunal.

Supreme Court’s
Jurisprudence on Sustainable
Development
The principle of sustainable development in India
begins with the Vellore Citizens Welfare Forum
case.2The judgement was given in 1996 – more than
a decade after the principle had gained international
recognition in the year 1987. What explains the
reticence of the Supreme Court in adopting this
principle into the national environmental regime?
This question is also interesting because it comes in
the context of an increasingly activist judiciary who
was raring to produce a jurisprudence that would
(if not obliterate)at least atone for its failure to
adequately respond to the Bhopal gas tragedy (Baxi
1985)3. A possible reason could be that inherent
within the principle of sustainable development has
been the vision of an alternative economic structure
that would give if not equal then dueemphasis to
environmental costs of economic activity. This
would quite clearly take the Supreme Court into
the domain of policymaking and therefore into
the executive’s ambit. The Supreme Court despite
its activism was unwilling to do this. It was only in
the early nineties with the loose formulation of the
principle in the Rio Conference that the principle
was given adequate interpretational flexibility
to be explored within the national context. The
Supreme Court seized this opportunity to fashion
jurisprudence on sustainable development that did
not fundamentally challenge the existing state of
affairs.

At the international level the Sustainable
Development Goals (SDGs) have been adopted, with
a target of 2030. Interestingly although the SDGs
cover an entire spectrum of environmental goals,
the emphasis seems to be on clean-up of pollution
rather than on prevention. Acutely reflecting the
inherent tensions that the principle of sustainable
development has embodied in terms of focusing on
soft goals with greater political acceptability rather
than attempting a paradigm shift in economic
policy as was possibly envisaged by its framers and
regularly demanded by civil society activists.Yet one
should not lose sight of the fact that the empty vessel
approach has allowed great diversity in national
measures and flexibility in the application of this
principle. Thus it is this national regulatory space
that assumes more importance in this regard than
the international legal arena. Consequently despite

52

Sustainable Development as Environmental Justice: Exploring Judicial Discourse in India

Vol.II of 2017

Making a case for the emergence of the principle
of sustainable development as part of customary
international law was important since only a few
months before Vellore Citizens Welfare Forum case,
the Court had made a tentative attempt to build a
case for the application of the principle on the basis of
municipal law.4 Drawing on customary international
law was therefore a deliberate strategy to bolster
the earlier jurisprudence in embedding sustainable
development within Indian environmental law5.
Further, the SC was both inventive and careful
enough to underline that the characteristics of
the principle was yet to emerge, thus opening up
a jurisprudential space for assuming authorship of
the constituents of such a principle in the Indian
context.

of the Supreme Court’s institutional tolerance of
environmental violations. During the pendency
of the case, the Court allowed opportunities for
polluting leather manufacturing units to work
towards compliance by establishing effluent
treatment plants (ETPs). ETPs are necessary
expensive investments and here the State
Government through entities such as the TALCO
(Tamil Nadu Leather Development Corporation)
had provided support in establishing such units.
Eventually apollution fine of Rs. 10000 was imposed
on all tanneries in the region and closure was
ordered for those tanneries which failed to obtain
the consent orders necessary for operating under
the Water (Prevention and Control of Pollution)
Act, 1974.

The Court then established a theoretical connection
by stating that the precautionary principle (PP)
and the polluter pays principle (PPP) are essential
features of sustainable development. Precautionary
principle entails administrative authorities to
anticipate and prevent environmental degradation
in the face of threats of serious and irreversible
damage.

Given the scale of violations and the resulting
environmental pollution and the negative health
effects due to massive pollution of surface water
and groundwater (severely impacting agriculture
and drinking water supply); the Supreme Court
chose to provide several opportunities to these
leather units to pursue compliance thereby assuring
that non-compliance would be tolerated if suitable
measures were taken to bring it to an end. Further
the fine imposed was non-prohibitive in scale and
did not threaten the operational existence of these
units. Social implications in terms of employment
were an important parameter which the Court
considered in responding to these environmental
violations. The Court exploited the definitional
flexibility inherent in the concept of “sustainable
development” that allowed consideration of a range
of non-environmental factors while addressing
environmental issues.

Similarly PPP is applied when an activity that is
hazardous and inherently dangerous, the person
undertaking such an activity will be held absolutely
liable or the loss that may be caused by his activity
to any other person irrespective of the fact that
reasonable care was taken.
The sole emphasis on the PPP is not surprising since
environmental pollution had already occurred.
However the Court missed an opportunity to
elaborate on the species of hazardous activities
that would attract application of the PP. As we will
see, this initial emphasis on the PPP has come to
define the Court’s jurisprudence on the principle
of sustainable development. Remediation (rather
than prevention) has been the primary response of
the Court to environmental pollution and this has
shaped the Court’s accommodative and ‘business
as usual’response that has epitomised the Supreme
Court’s discourse on sustainable development.

In Narmada BachaoAndolan vs. Union of India6the
Supreme Court was confronted with a case
in which a massive developmental project
(SardarSarovar Project dam on the river Narmada)
was challenged on the ground of non-completion
of the Environmental Impact Assessment and
the inadequate rehabilitation and resettlement
efforts made for the project affected persons. The
petitioners had argued that this was a fit case for the
application of the PP since the dam would potentially
cause irreparable damage to the local environment.

The Vellore caseis also an important benchmark
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principle formally enunciated but practically
redundant.

The SC sought to address this aspect by making
a specious argument that the PP is applicable in
cases where there is uncertainty prevailing as to the
extent of damage or pollution. However this was not
such a case, because the effect of the dam on the
environment was known. This was not completely
true since environmental impact assessment was
not undertaken for the entire project. So at best the
SC was making a claim based on the impact of dams
in general as per anecdotal evidence.

Another important aspect that has debilitated
the development of the principle of sustainable
development is the SC’s embrace of a majoritarian
ethical standard by introducing a test of
proportionality in such cases.
In Bombay Dyeing & Mfg. Co. Ltd. (3) v. Bombay
Environmental Action Group and Ors.9, [2006] 3
SCC 434, referring to a large number of decisions,
it was stated that whereas need to protect the
environment is a priority, it is also necessary to
promote development stating:

The objective is to reduce the environmental
footprint of the project without fundamentally
challenging the nature of the project itself7. This
also seems evident from the arguments which were
marshalled by the Court to support the dam project
despite several instances of lack of non-compliance.
This support was based on two prongs: that the
dam was a policy decision by the government and
therefore beyond the remit of a judicial challenge
and second, that given the scale of public investment
already poured into the project, any decision to
abort or change course would lead to wastage of
public monies.

“...The harmonization of the two needs has led to the concept
of sustainable development, so such that it has become the
most significant and focal point of environmental legislation
and judicial decisions relating to the same. Sustainable
development, simply put, is a process in which development
can be sustained over generations. ...Making the concept of
sustainable development operational for public policies raises
important challenges that involve complex synergies and trade
offs.”(Para251 pg 521).
Consideration of ecological aspects from the court’s point of
view cannot be one sided. It depends on the fact situation in
each case. Whereas the court would take a very strict view as
regards setting up of an industry which is of hazardous nature
but such a strict construction may not be resorted to in the
case of country planning. (Para 277 pg 527)

N.D. Jayal and Another vs. Union of India and Others8
was a similar case in which the Tehri Dam Project
was challenged on environmental safety issues. The
SC adopted a similar position to that in the Narmada
Bachao Andolan Case. On the face of obvious noncompliance of the project proponent it chose to
focus on the economic gains from the project (in
this case a dam to generate hydro-electric power).

Interestingly it is evident that even in case of
developments which were of potentially hazardous
nature such as large dams in earthquake prone
areas or nuclear power plants; the stricter scrutiny
has not amounted to a complete rejection of the
developmental activity itself. The utility of the
developmental activity in terms of non-ecological
indicators such as generation of electricity,
employment and investment has been a critical
measure for the Court in approving such activity
even in the face of potentially irreversible and
negative environmental changes.

Interestingly even the dissenting opinion of Justice
Dharmadhikari in this case,reflects the thinking of
the majority decision in terms of the way in which
environmental implications can and will necessarily
be addressed while going ahead with development
decisions.
The presumption here is decidedly anthropocentric
in assuming,that human capacity extends to the
recreation of natural eco-systems. This approach is
sustained by the SC’s lack of enthusiasm to do little
more than restate the principle in the face of noncompliance and to request for future compliance
from the project proponent. It thus renders the

Most recently such a utilitarian perspective was
yet again embraced by the Court in G. Sundarrjan
v. Union of India &Ors.10 wherein the issue was the
operation of the Kudankulam Nuclear Power Project
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First, that the Court strove to develop a basis for the
adoption of this principle into Indian environmental
law, by developing arguments based on customary
international law and constitutional interpretations.
Reiteration as strategy has been vigorously pursued
to embed this principle in the legaldiscourse. This
is evident from the fact that a cursory study of
environmental judgements post Bhopal will attest
to the almost ritual reference to the principle in all
such cases. Second, the SC quite successfully linked
the application of sustainable development to that of
PP and PPP. It could do so authoritatively precisely
because of the lack of substantive content that was
characteristic of the international expressions of
the principle of sustainable development. Although
it developed rich jurisprudence on both the shape
and nature of these principles – curiously they
have largely remained academic exercises due
to inconsistency in their application (Rajamani
2007). The focus of sustainable development has
been clean up of pollution rather than prevention
of pollution. The SC has therefore chosen to apply
the PPP more often rather than the PP. Further in
most cases of PPP, given that the damage to the
environment was left un-estimated, ultimately it
resulted in highlighting inaction by the State and
more stringent orders by the SC (usually under
direct monitoring), rather than actual payment
for damages. State inaction has therefore been the
subject of most environmental orders, instead of
damages paid for by private parties. This has further
diluted the effectiveness of the principle.

(KNPP) that was challenged on the ground of noncompletion of the EIA. The Court stated:
Court has emphasized on striking a balance between the
ecology and environment on one hand and the projects of
public utility on the other. The trend of authorities is that
a delicate balance has to be struck between the ecological
impact and development. The other principle that has been
ingrained is that if a project is beneficial for the larger public,
inconvenience to smaller number of people is to be accepted.
It has to be respectfully accepted as a proposition of law that
individual interest or, for that matter, smaller public interest
must yield to the larger public interest.(Para 239 and 240
pg 737).

The proportionality test epitomises narrow
utilitarianism most well expounded by the phrase
“greatest good for the greatest number of people” as
propounded by Jeremy Bentham. When confronted
by developmental activities that may lead to negative
environmental and health impacts, the Court
has repeatedly11 relied on this principle to justify
developmental impacts benefitting the majority
of population despite negative environmental and
health impacts that may affect a minority.
Admittedly the Court has also had the occasion to
take a different course while applying the principle
of sustainable development – but these have been in
the nature of exceptions. Exceptions relate to brown
pollution issues which attracted disproportionate
media attention given the nature and scale of
violation leading to environmental pollution and
health hazards. Two landmark judgements in this
regard are the Delhi CNG case12and the Bellary
Mining case13.

Third, one may intuitively raise the question that
how has the Court been able to exclusively focus on
the State instead of holding private persons liable
for environmental damages? This is a fallacy in
framing the discourse almost exclusively in terms of
a violation of a fundamental right under the Indian
Constitution. Procedurally it was necessary to allow
for public interest litigation on questions of violation
of fundamental rights. Violation of fundamental
rights is a ground for a direct cause of action in
which the Supreme Court can be approached by
ordinary litigants. Interpreting environmental
violations as a violation of a fundamental right
(Article 21: Right to life) has meant that the Court

In both these cases the Court mandated the
prevention of developmental projects on the basis
that it found it to be unsustainable. However it is
important to note that in both these cases the Court
was confronted with abject administrative apathy
coupled with intense media coverage. Thus almost
amounting to an alibi for the Court to take strong
and decisive action in cases where inaction would
damage the institutional credibility of the judiciary
itself.
Some conclusions on the Supreme Court’s
jurisprudence areapparent from this discussion.
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references to the goal of sustainable development15,
this is the first time that a clear reference has been
made to the principle of sustainable development and a
statutory obligation specified for the NGT to apply
it in the context of environmental disputes.

has frequently been confronted with making a
trade-off between environmental rights versus
the right to development. And in most cases, the
right to development has trumped the right to
clean environment – resulting in an interpretation
of the principle of sustainable development that is
focused on development with a few environmental
concessions attached. In adopting this approach
the Court has also relied on a well espoused path
of denying a role of the Court in policy prescription
(although there have been spectacular instances
(for instance the Godavarman case)14 in which it
has clearly chosen to do so(Chowdhury 2014) when
confronted with such trade-offs.

spot investigations and also for supervising progress
on enforcement of its orders.16

NGT’s Jurisprudence on
Sustainable Development
The NGT’s case list has been dominated by
environmental impact assessment disputes. Primary
data analysis has revealed that disputes relating to
environmental clearances granted forms the basis
for a majority of the cases (Patra and Krishna, 2015).
Such cases therefore feature quite prominently in the
following analysis. However there have beenother
cases in which the NGT has referred to the principle
of sustainable development17.

Sustainable Development in
Legislation
Despite limitations, the SC’s reiterative strategy did
succeed in embedding the concept within the Indian
environmental law and policy regime. It increasingly
found mention and was referenced widely in the
policy documents of the government viz. National
Forest Policy 1988, National Conservation Strategy
and Policy Statement on Environment and
Development (both in 1992), National Agricultural
Policy 2000 and the National Water Policy 2002.
Perhaps the most authoritative statement was the
multiple references to the principle of sustainable
development made in the National Environment
Policy (NEP) 2006.

The tribunal shall, while passing any order, or decision or
award, apply the principles of sustainable development, the
precautionary principle and polluter pays principle.

In Muruganandam&Ors.vs. Union of India
&Ors.18the environmental clearance granted by
the Ministry of Environment and Forests (MOEF)
to the Tamil Nadu Power Company Ltd. was
challenged. The grounds for challenge was that
the cumulative environment impact assessment
(CEIA) undertaken was not adhering to universally
accepted scientific parametersand therefore bad in law.
This was contested on the ground that under Indian
Environment Legislation scenario there are no known
“universally accepted scientific parameters” for (CEIA)
study. First the NGT categorically found that CEIA
was required as per the precautionary principle
and sustainable development. Second, it stated
that the value of foreign judgment depends upon the
persuasive force of their reasoning. Taking the example
of the principles of sustainable development
and precautionary principle – both developed in
international law and then domesticated in Indian
law – the Court forcefully argued that international
standards may be applied in the Indian context if so
required.

Although there have been several environmental
legislations previously that have made general

The NGT’s keenness to adopt best international
practices and standards and adapt them to Indian

In many ways the legislative representation of the
principle of sustainable development (in the NGT Act)
opened up a legal space for reimagining of sustainable
development that was relatively unencumbered by the
earlier jurisprudence. The National Green Tribunal
Act of 2010 explicitly provided for the application
of the principle of sustainable development.
Section 20 of the NGT Act states that:
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circumstances is a welcome development. It reflects
judicial astuteness in using a well-grounded example
to support such a step. In many ways it also preserves
the interpretative flexibility of the NGT in this
regard to in the future draw upon such international
practices to address domestic problems.
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In many ways this was an indictment of the Expert
Appraisal Committee (EAC)21 and the MOEF.
Usually the Courts have been reticent of challenging
opinions of experts in regulatory bodies and have
followed the convention of deferring to expert
opinion22. The NGT has been an exception in this
regard. In many such environmental clearance
cases, it has questioned clearances granted by the
EAC-MOEF on the ground of procedural grounds
of non-application of mind or its failure to take into
consideration all material factors. Inclusion of expert
members within the NGT may perhaps explain the
NGT’s lack of reticence and indeed eagerness to
question and challenge expert opinions.

In the case of Jeet Singh Kanwar and Another vs.
MOEF And Others19 environmental clearance
granted by the MOEF for the installation and
operation and of a power plant in the village of
Dhanras, in the State of Chattisgarh was challenged
by two residents of that village. The Court relied on
a judgement of the SC relating to mining activity in
the Delhi-Haryana border20, and quoted that when
in doubt (as to the environmental impact of allowing
an activity or the negative economic impact of
stopping an activity) then protection of environment
would take precedence over economic interest.Again
applying the PP, the NGT ruled the well laid out
burden of proof test that whoever is proposing
change will have to adduce the evidence that the
proposed development is sustainable. And, in this
case the project proponent failed to discharge such
a burden of proof.

M.P. Patil vs. Union of India23 is yet another interesting
case where the NGT pushed the envelope further
even while partially dismissing the challenge. The
case involved not only ecological risk but also great
social impact since the project affected persons – the
group to be resettled and rehabilitated (R & R) – was
particularly large. First, while reiterating the need
to balance between environment and development
as is entailed by the principle of sustainable
development, it stated that given the considerable
impact of the project on human displacement, the
R&R scheme would be one of the most pertinent aspects
to be considered by the EAC. Following from this the
R&R scheme had to be elaborately deliberated
upon by the project proponent and considered by
the EAC and the views of the general public should
be heard on this issue specifically during the public
hearing.

The project was proposed to be located near
Korba- a Critically Polluted Area and therefore
affected by a moratorium established by MOEF in
2010 on allowing for further industrial activity in
such heavily polluted areas. More pertinently, the
environmental clearance was granted within 5 days
of this 2010 notification, which the NGT termed as
“non-application of mind”. Further it extended the
SC’s interpretation of PP to contend:

The NGT made a passionate plea for consideration of
factors such as the impact on the livelihood of those
who are primarily dependant on natural resources
sourced from their immediate environment. It
stated:

(that) economic interest shall be put in the backseat when
it is found that degradation of the environment would
be long lasting and excessive. It need not be reiterated
that the MOEF was aware of such environmental
degradation and that is why the moratorium imposed
earlier is still continuing. Ordinarily, nobody will take
further risk of adding pollution load in the area which
is already identified as critically polluted one. It appears
that the MOEF did not seriously examine the relevant
aspects prior to granting the EC in question. (Para 24).

In the framework of Indian economy, there is a relation
between poverty and environment. Poverty and degraded
environment are closely inter-related, especially where
people depend primarily on natural resources based on their
immediate environment for their livelihood. Restoring natural
systems and improving natural resource management practices
at the grass root level are central to a strategy to eliminate
poverty.(Para 69).
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This is markedly different from the SC’s reductionist
utilitarian reasoning. The NGT’s reasoning accepts
the reality of large groups of tribal population
and forest dwellers are dependent on the natural
environment for their livelihood needs – and
therefore preservation and continued access to such
natural environment is necessary for their existence.
In case, access is denied due to an economic project
(which may be beneficial to the larger public), it will
lead to poverty and extreme deprivation. R&R for
such projects therefore need to address this reality
and provide sustainable alternatives.

during the public hearing, did not have a scientific
basis and therefore should be dismissed as mere
apprehensions, the NGT contended that the
onus was on the project proponent to prove that
the apprehensions were ill founded along with
the positive obligation to prove that the project
was:not likely to do any environmental damage or cause
deprivation of the livelihood and income of the projectaffected persons. The onus squarely lies upon the NTPC
to bring the establishment and operation of the project
within the ambit of balanced sustained development.
(Para 87).

This is also in consonance with the legislative
trends in environmental protections wherein there
has been growing realization leading to statutory
recognition of the rights of persons dependant on
natural resources accessed from their immediate
environments. Thus in 2006, the Union Parliament
passed the landmark Scheduled Tribes and Other
Traditional Forest Dwellers (Recognition of Forest
Rights) Act, 2006, recognizing the historical wrongs
that were perpetuated by colonial legislations (e.g.
Indian Forest Act of 1927) in excluding local persons
from accessing the forest. It recognizes the rights of
tenure and access for the tribal communities and
other forest dwelling communities.

Finally the NGT, only partially allowed the
challenge by concluding that given the public utility
of the project it could not be entirely dismissive of
the project. However it did pass several detailed
directions for the EAC to review the environmental
clearance including considering imposition of
penalty on the project proponent for its inability
to complete the R&R scheme and undertaking a
site visit to record the views of project displaced or
project affected persons.
Antarsingh Patel and Ors.vs. UOI25,was a similar case,
in which the Maheshwar Hydro Power Project was
challenged by project affected persons. The NGT,
attempted to secure better legal cover for the rights
of the project affected persons by stating

Third, the NGT also commented on the rationale
behind the public hearing process as provided under
the EIA Notification. Relying on an earlier Delhi
High Court judgement24, referring to public hearing
as a form of participatory justice; the NGT contended
that the objective of the exercise is to record the
positive and negative aspects of the proposed
project and apprised the EAC of ground realities.
This is an important judicial clarification, especially
given to clarify certain provisions of the EIA 2006
notification,thatseems to suggest that the procedure
itself may be ignored in case of unfavourable
circumstances. It also underlines the importance
of the public hearing process not only from the
perspective of project affected persons but also
something that is critical to the regulatory process
itself in feeding important ground information to
the regulator. Moreover dismissing the respondent’s
contention that villager’s apprehension registered

It is no longer resintegra that the benefits of developmental
activities must go to the local people and their quality of life
must improve instead of driving them to a disadvantageous
position. Depriving them of the facilities which they were
already enjoying, but are likely to be deprived of due to the
proposed Hydro Electric project would be contrary to the
law. Citizens are at the centre of development and as such all
efforts are required to be made to avoid any hardships to the
affected persons. (Para 15).

Here again, the NGT did allow the project to go
ahead on the ground that the project had been
constructed at a huge cost of public money and
therefore it was pragmatic to allow it function.
However it sought to secure the interest of those
affected by mandating that the aim would be to
mitigate their losses and consequently a strict
adherence to the R&R plan was absolutely essential,
and failure of which could become a ground for
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the cancellation of the environmental clearance
granted. Thus although the statutory mandate of
the NGT is limited and does not explicitly extend
to R&R polices, however it specified that since they
are mentioned as one of the conditions for the grant
of environmental clearances, they will fall within
the ambit of consideration of the NGT. This also
opens up an interesting social justice perspective to
this entire debate on sustainable development.
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principles of sustainable development. The NGT
will undertake a procedural review to establish
that the decision-making process was fair, fully
informed and free from bias. Once it is established
that the decision was fair, the doctrine of margin of
appreciation will favour the decision-maker.
The NGT therefore seems to be merely alluding to a
procedural review of the administrative decision for
checking arbitrariness. However it frames it as the
following question:

SudiepSrivastava vs. UOI26is another interesting
case, because the NGT sought to develop an ethical
standard of review for administrative actions.
This case involved a challenge against the forest
clearance that was granted for the Parsa East and
Kante-Basan captive coal blocks (referred to as
PEKB Coal Blocks) in Chattisgarh. Forest clearance
needs to be taken from the MOEF, when there is
diversion of forest for non-forest purposes, mining
being one such non-forest use. This is a statutory
requirement under the Forest Conservation Act,
1980, which mandates that an expert committee
(Forest Advisory Committee (FAC)to advise the
MOEF on such applications.

Whether the Minister’s decision was fair and fully
informed and consistent with the principle of sustainable
development?
Interestingly NGT relies on a SC decision27 to
underline that there is no broad definition of
‘sustainable development’ and therefore it would
depend on the facts of each case. Who then is to
determine that what is the substantive criterion
for establishing the contours of the principle of
sustainable development for each case? The obvious
answer would be the judiciary or in this case the
NGT. And this is exactly what the NGT goes on to
do in the context of this case (although in a largely
implicit manner). NGT gave, equal consideration to
both developmental and environmental factors – and
specificallyheld that developmental considerations
cannot be presumed to overrule environmental
factors in every case! In this case, the NGT found
that the;

In this case the FAC advised the MOEF to
deny forest clearance, however the Minister of
Environment and Forest overruled the FAC to grant
Stage I approval for forest clearance to the project
applicant.
There were primarily two legal issues that the NGT
addressed: the nature and scope of functioning of
the FAC and what is the standard of review for
administrative decisions applying the principle
of sustainable development. On the first point,
the NGT ruled that the FAC’s role was advisory
and therefore it was not obligatory on the MOEF.
However given that the FAC, is a body with technical
knowledge and the faculty to conduct site visits
and therefore it is a competent body whose advice
the MOEF is obligated to consider, while passing
a reasoned decision. A ‘reasoned decision’ meant
one which relied on appropriate reasoning based on
data. Second, the doctrine of proportionality will
be applicable – in terms of all relevant factors have
to be taken into account, decision is in accordance
with legislative policy and that it is consistent with

FAC did not examine all the relevant facts and circumstances
while rendering its advice and to cap it the Minister acted
arbitrarily and rejected the FACs advice for the reasons having
no basis either in any authoritative study or experience in the
relevant fields. In short, the reasons adduced by the Minister
fail to outweigh the advice rendered by the FAC……It is
therefore, just and necessary to remand back the entire case to
the Minister with appropriate directions to get a fresh advice
from the FAC on the material issues in the present case and
to reconsider the entire matter afresh in accordance with law.
(Para 49).

The NGT therefore went on to quash the minister’s
order and directed the FAC to reconsider. Again
underlining the road travelled by the judiciary in India
from abject judicial deference to expert bodies to that
of substantive review of their advice in specific cases.
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on sustainable development should be seen in this
context as another exemplar of its drive to expand its
jurisdiction through substantiation of this principle.

Conclusion
In many ways the SudiepSrivastava case can be
characterised as the KeshavanandaBharati moment
in Indian environmental law. In the famous
constitutional case of KeshavanandaBharati v.
State of Kerala and Another28the SC propounded
the contention that there is a basic structure of
the constitution which is inviolate and cannot be
amended through constitutional amendments.
Interestingly the SC has not clearly specified
what constitutes this basic structure except from
securing for itself the moral and legal position to
determine what constitutes this basic structure
in an incremental manner. This has come to be
known as the basic structure doctrine. Similarly
in the SudiepSrivastava case NGT has mandated
the application of the principle of sustainable
development without determining the contours
of the principle – and therefore securing for itself
the legal position to determine the contours of the
principle in the context of the facts of each case.
In effect this substantively expands the nature and
scale of judicial review as practiced by the NGT.It
is especially significant because the NGT is not any
other Court but is a tribunal with limited jurisdiction
and powers.

The NGT has made a determined effort to
move away from the SC’s simplistic utilitarian
(majoritarian) understanding of sustainable
development, which inordinately focuses on clean
up and pollution control rather than on prevention.
Further it has sought to highlight the subsistence
aspects of natural resource management and the
relationship between environmental degradation
and poverty. More significantly the NGT has
sought to strengthen procedural safeguards which
ensure that the value of public participation in
environmental decision-making. In developing
such a range of judicial innovations, the NGT has
been successful in avoiding the cul de sac which
confronted the SC in being forced to make a tradeoff between the right to development with that of
right to clean environment. The focus has therefore
shifted from inter-generational equity aspect of
sustainable development, to exploring ways and
means to establish intra-generational equity.
One can discern the emerging contour of a sui
generis notion of environmental justice from
the NGT’s jurisprudence on the principle of
sustainable development. Procedurally speaking
NGT is strongly advocating for inclusiveness in
environmental decision-making. This is evidentfrom
the reimaginationof public hearing within
environmental impact assessment process. The idea
that this is a form of participatory justice is in itself
an important realization on the part of thejudiciary.
This substantively departs from the legal text of the
EIA Notification, 2006. Under the notification,
the regulatory authority is empowered to do away
with public hearing owing to the local situation. This
possibly refers to a law and order problem. The NGT,
has however repeatedly referred to the importance
of public hearing not only as a method for ensuring
that stakeholders are heard but also substantively
because it brings to the notice of the regulators
considerations which may be lost if the EIA process
is reduced to a regulatory hurdle to be negotiated
between the regulator and the applicant.

Recently the NGT in S. P. Muthuraman v. Union of
India & Ors.29declaredtwo Office Memorandums
(dated 12 December 2012 and 27 June 2013) of
the MOEF ultra vires and quashed them. The NGT
elaborated on its jurisdiction and powers, by stating
the following:
The legislature in its wisdom worded the provisions
relating to the jurisdiction of the Tribunal (Sections 14
to 17 of the Act of 2010) very widely, and with a clear
intent to provide this Tribunal with jurisdiction of a very
wide magnitude….it is quite clear that this Tribunal is
having all the trappings of a Court and is conferred with
the twin powers of judicial as well as merit review. (Para
90, pg 112).
This makes abundantly clear that the NGT is
aware of its limited jurisdiction as a tribunal, and is
therefore keen to expand its jurisdiction to function
as a full environmental court. The NGT’s discourse
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Independence and accountability of regulatory
institutions is also an important feature of sustainable
development. The NGT recognizes the value in
reducing arbitrariness in environmental decisionmaking by formulating a standard of review for
administrative decisions. Thus the jurisdictional
integrity of independent regulatory experts – such
as the Expert Advisory Committee (EAC) in the
context of EIAs, the Forest Advisory Committee
under the Forest Conservation Act 1980 or the
National Board for Wildlife under the Wildlife
Protection Act, 1972 – should be respected and
trespassed by the executive only in exceptional
circumstances.
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exhausted. The cumulative environmental impact
assessment of developmental decisions has to be
undertaken and results of such assessments should
guide environmental decision-making.
Despite such advancements, NGT’s discourse
on sustainable development remains painfully
precarious. As an institution it faces two challenges.
First, given its limited jurisdiction and that the
Supreme Court is the appellate authority for the
NGT; cooperation and backing of the Supreme
Court is critical. Experience of the first five years of
its operation suggests that the judicial tango between
the Supreme Court and the NGT has been superb.
However, this is very much dependant on personal
equations between the Chairperson (who has to be
a former SC judge) and the judges in the Supreme
Court. This may not necessarily be the case in the
future. Second, the NGT has been aggressively
pushing for environmental reforms in areas such as
urban transportation (recently ordering the banning
of diesel transportation vehicles more than ten years
old from National Capital Region) and this has not
been welcomed by the executive30.

More interestingly the NGT also seems to be
suggesting a substantive criterion for evaluating
regulatory decisions. First the interests and concerns
most affected physically by decisions need to be given
central consideration in any environmental decision.
The NGT understands and appreciates that for
a large majority of rural communities it is their
dependency on natural resources that ensures
sustenance.Any decision that substantially impacts
this dependence should be carefully evaluated.
Simplistic presumptions that any decision that
furthers the cause of economic development
(usually large developmental projects such as
mines, power projects, roads, etc) has an automatic
positive impact both on the local population and
the general public should be abandoned. A more
nuanced understanding of the life patterns of locally
affected persons and acceptance of their opinions
as both legitimate and required is a necessary first
step towards environmental justice. Second, the
principle of prevention has to be adopted in cases where
the carrying capacity of the micro-environment has been

Nevertheless,despite these challenges, the judicial
discourse on sustainable development as developed
by the NGT can potentially enrich Indian
environmental law and for that reason alone,
environmental lawyers, activists and academicians
remain hopeful of it gaining sufficient traction to
become firmly entrenched within the Indian legal
regime. In this regard the contribution of both
the Supreme Court (in reiterating the principle of
sustainable development) and the Union Parliament
(in giving it statutory recognition) deserves
appreciation.
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environmental matters on the part of those in
charge of addressing them.

1. The National Green
Tribunal: A glance at the
Journey so far

Appreciating the magnitude of environmental
concerns, in one of the foremost PILs2the Supreme
Courtindirectly accepted the right to clean
environment as a fundamental right by making
it part of the right to life guaranteed under the
Constitution3and advocated the establishment of
specialized judicial bodies on a regional basis to
address environmental matters that were increasingly
coming up before the court for adjudication.4Since
then, the need for environmental courts was
reflected in several of its judgments spanning over
more than a decade.5

Since the advent of the industrial revolution,
increased use of coal and related carbon emitting
substances in anthropogenic activities has led
to the sudden and rapid rise in the average
temperature of the Earth. With rapid advancements
inscientificunscientific domain and information
technology, various instances of deplorable effects
of global warming and rising pollutions started
emerging with increasing frequency from various
parts of the world; India being no exception to
it. In view of the ever-rising concerns in context
of the tussle between environmental protection
and economic development and the extreme
vulnerability of those who would be largely affected
due to hazardous activities; the Supreme Court of
India opened its doors for pro bono publico so that
public spirited citizens could move it wherever serious
or irreversible threat was posed to environment and
human health in the country.

The earlier attempts such as the National
Environment Tribunal Act, 1995 and the National
Environmental Appellate Authority Act, 1997
failed to serve the purpose either due to nonimplementation, restricted jurisdiction or limited
mandate.6
Following the suggestion of the Supreme Court,
the 17th Law Commission of India in 2003 took up
the matter in its 186th Report(Proposal to Constitute
Environment Courts).7 After the in-depth analysis
of the facts surrounding exigency forenvironmental
courts in India, the Law Commission recommended
the establishment of environmental courts in
each state (or group of states)having original and
appellate jurisdiction on environmental issues.8

The virtual explosion of public interest litigations
covering environmental issues during the last two
decades of the twentieth century is yis considered to
be one of the major reasons behind the imperative
need for environmental courts. This expansion
highlighted the fact of over burdening of the higher
courts with environmental litigations leading to
delayed justice and lack of scientific & technical
expertise to address contemporary environmental
issues. In addition to this, criminal prosecutions
under the provisions of the Water Act, 1974, the
Air Act, 1981 and Environment Protection Act,
1986 seldom reached finality either due to work
load or non-appreciation of the significance of

Moreover, various multilateral environmental
treaties as well as declarations especially those
under the Stockholm Conferencein in, 1972 and
the Rio Summit of 1992, called upon participating
states including India to take appropriate steps
for environmental protection and to provide for
effective access to judicial and administrative
proceedings including redress and remedy and
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Sustainable Development, the Precautionary Principle
and the Polluter Pays Principle.14 The express mention
of these principles under the Act provides a broad
outlook to the institution and strengthens its ability
to serve its purpose. Another major contribution
of the legislature in strengthening the functional
aspects of the NGT towards ensuring speedy
environmental justice is the freedom given to it from
being bound by the procedures laid down under the
Civil Procedure Code of India.15 Such cumbersome
procedures often lead to unintentional delay in
court proceedings causing serious or irreversible
harm to the environment due to protracted
judgment. Therefore, the NGT exercises the power
to regulate the procedure to be followed for its court
proceedings, with the basic requirement of following
the Principles of Natural Justice.16

todevelop national laws regarding liability and
compensation for the victims of pollution and other
environmental damage, respectively.9
Therefore, amidst the rapid industrial expansion,
rising pollution levelsand increasing environment
related litigations, both the international as well
as national legal developments built the required
momentum to introduce a bill in the Parliament to
set up an environmental court in the country. Hence,
the National Green Tribunal Bill was introduced
in the Parliament of India in 2009.10Justifying the
purpose of expeditious justicefor which the National
Green Tribunal Act was passed; within a short
span of four months from the date on which the
NGT bill received presidential assent,the National
Green Tribunal (hereinafter NGT) was set up on
18thOctober, 2010.11

The striking feature of the Act is the wide
jurisdictional ambitprovided to the NGT. Unlike
the previous attempts at formulating specialized
forums which entailed a limited mandate, the
NGT exercises jurisdiction over all the civil cases
where a substantial question relating to environment is
involved provided such question arises out of the
application of the enactments enlisted in Schedule
I of the NGT Act.17 The Schedule I includes all
the major domestic environmental legislations over
which NGT exercises its mandate.This major shift
in the intent of the legislature was the result of the
rising environmental litigations, the incapacity of
the existing judicial system to resolve the crisis and
the lessons learnt from previous enactments i.e. the
National Environmental Tribunal Act- 1995 and the
National Environmental Appellate Authority Act,
1997. In addition to the above mentioned original
jurisdiction of NGT, it also exercises appellate
and special jurisdictions in certain important
environmental matters provided under the Act.18

2. NGT on its path to serve the
raison d’être of its genesis
2.1 The provisions of the Act reflect the
purpose of establishment of the NGT
The main purpose behind the establishment
of the NGT was to make environmental justice
accessible, effective as well as expeditious
in India. The legislature intended that this
environmental court must be equipped with the
required scientific, technical and legal expertise to
understand the contemporary &multi-disciplinary
issues facing environment and be enabled to
enforce any legal right relating to environment.
Accordingly, the Act provides that the Tribunal
shall be composed of expert members from various
disciplines as well as judicial members.12One of the
best practices of the tribunal which complements its
composition is the consultative process with all the
relevant stakeholders that it adopts for adjudication
of disputes.13

Therefore, it can be concludedthat that NGT is
equipped with the necessary jurisdiction and powers
to effectively realize the objectives with which it
was established. In view of this significant envirojurisprudential development, it becomes imperative
to look through the years and evaluate the
administrative as well as adjudicatory functioning of

Giving an express statutory recognition to the
customary principles of international environmental
law, the NGT Act provides that, the Tribunal while
passing any award or order shall apply the principles of
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the NGT in context of providing expeditious and
effective disposal of cases brought before it.

parameter of providing redress forums within the
reach of common man in terms of physical distance
and costs involved.

2.2 An evaluation of the NGT’s
functioning in view of the objectives
enshrined in the Act

Over the years, the NGT has utilized the power
to regulate its own procedure in a very proactive
manner which is quite evident from its functioning.
It carries forward the legacy of PILs established by
the Supreme Court by relaxing the rule of locus
standi,thereby allowing public spirited citizens and
foreigners24 to bring a matter of environmental
concern before it. Appreciating the fact that India
is a land of a wide spectrum of vernacular languages
and not every person who is aggrieved may be well
versed in either English or Hindi, it allows the
indigenous communities, poor and local litigants to
put up their concerns before the bench in their own
languages.25

Initially, Delhi was earmarked to be the seat of the
NGT.19 With the passage of time, the number of
cases brought before NGT increased manifold and
it was realized by the state executive that in order
to ensure access to justice while incurring minimal
costs on the aggrieved parties, it was necessary to
establish zonal benches all across the country so
that persons seeking justice need not travel all the
way to Delhi especially from far flung areas of the
country. Accordingly, five ordinary places of sitting
of the NGT normally referred to as the principal
and four zonal benches(Southern, Central, Eastern
and Western) of the NGT were provided for by
the Central Government’s notification dated 17th
August 2011 specifying the states over which each
of them exercised jurisdiction.20Following the above
stated notification, the five benches of the NGT
exercise concurrent jurisdiction and have become
fully functional. This division of the Tribunal in
five constituent zones not only facilitates ease of
filing petition in the court; in fact, it also facilitates
conducting ground visits by members of respective
benches wherever it is desired to have an on-site
observation. The spot visits by expert members of the
NGT in cases such as Krishan Kant Singh Vs. National
Ganga River Basin Authority & Ors21 andNirma Ltd.
Vs. MoEF & Ors.22 is worth mentioning in this
regard.23

There has been continuous and rapid increase in
the annual growth rate of case load before the NGT
in successive years26 which points towards the rising
faith of people in the efficacy of this institution.
With the increase in number of cases being filed
before the NGT, the range of environmental issues
over which the NGT has deliberated has also
widened.27 The focus has shifted from earlier matters
of environmental clearance, waste management and
pollution to other unconventional matters such as
issue of crop burning, degradation of flood plains,
fumigation inside aircraft etc. posing new challenges
in every issue brought before the court.
Justifying the purpose of its creation, the NGT has
even taken suomotu cognizance of certain situations
where gross and irreparable damage was caused to
the environment due to neglect on part of the state
authorities. The matter taken up by the Tribunal
suomotu based on an article published in a leading
newspaper regarding the littering of garbage on
sea beaches of Telangana28 reminds one of such
steps being undertaken by the Supreme Court
especiallythe case of M.C. Mehta vs. Kamal Nath
& Ors.29. It truly depicts the commitment and
proactive attitude of this court towards ensuring
effective environmental justice in the country. It
is one of the inherent powers of the higher courts

A remarkable initiative by the zonal benches of
the NGT is the organizing of the circuit bench
sittings within their jurisdiction from time to time
at places other than their ordinary place of sitting
to further make justice accessible within their
territorial jurisdictional limits. The Circuit Court
is for better adjudication of the factual matter of a
case and concretize the idea of justice at door-step.
Therefore, it could be said that the concept of access
to justice has been actualized by the NGT on the
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to take suomotu cognizance of a case in which an
injustice has been caused, but the NGT being
a special tribunal on environmental matters, it
remains unclear whether in strict sense, it may have
the capacity to act in such a manner.

The administrative unit of the NGT can be
considered to be the backbone of its smooth
functioning. Various committees look after different
components of administration of the Tribunal and
resolve issues arising in its day to day working, thus,
providing the required lubrication to reduce friction
in functioning of the NGT. The compassion of this
institution towards its workers as well as the society
at large is highlighted by the fact that a Vigilance
Committee has been constituted to inculcate high
standards of ethics amongst its staff members and
to aid in building a healthy work culture in the
Tribunal.34

The per annum disposal rate of petitions is one of
the most important parameters for quantitative
evaluation of the working of a judicial forum.‘In
this regard, the 2017 disposal rate of the NGT is
82 percent without any backlog of cases amidst
increasing institution of petitions every year’.30 This
unmatchable figure itself highlights the efforts that
are being put up by the judicial, technical experts as
well as administrative members of various benches of
the NGT including that of their clerical staff towards
ensuring expeditious justice. The timely redress
provided by the NGT in environmental litigations
brought before it has with time strengthened the
faith of people in this institution.

In view of the above-mentioned efforts made by the
NGT to strengthen environmental jurisprudence
in India, the following sections of the chapter shall
examine the national and international dimensions
of the rulings of NGT and their increasing
signi icance.

To further make justice accessible to common
people residing in far flung areas and interiors of
the country, the NGT has introduced the E-court
system. This paperless system has enhanced the
procedural efficiency of the NGT manifold by
providing electronic filing of cases from remote
areas, presenting evidence and receiving testimony
from distant places through utilization of improved
information technology like video conferencing
etc..31

3. National Impacts of The
National Green Tribunal
Since its inception NGT has been delivering
judgements having profound impact on
environmental issues in India. In a brief period
of time, NGT has developed an impressive
environmental jurisprudence in India. Its firm
commitment towards providing environmental
justice can be seen in the fact that the number of
judgements delivered has been steadily increasing
on a yearly basis from its commencement. The
tribunal through its varied judgements has proved
time and again that procedural hurdles cannot be
in the way of facilitating substantive environmental
justice.

Apart from the judicial aspects, the NGT plays a
vital role in strengthening research in the field of
environmental law. The NGTnurtures a ‘Law and
Research Division’ of well qualified law clerks and
technical experts who undertake research studies
on contemporary and multi-disciplinary issues of
environmental protection in accordance with the
international developments.32 The NGT proactively
organizes conferences, seminars, internships and
exchange programmes with foreign judicial and
academic institutions to raise public awareness and
sensitivity regarding environmental concerns facing
humanity.33

3.1 Jurisdictional and Procedural
Issues
The NGT has wide original, appellate, and special
jurisdictional powers provided in the Act. Under
Section 14 of the NGT Act the tribunal is empowered
to entertain original applications involving
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wildlife. However, the tribunal circumvented this
hurdle in the present case as there were mining
operations in violation of Environmental Protection
Act,1986. Further, the tribunal was of the opinion
that“wildlife” in a particular ecosystem is a part of
the “environment” as defined in section 2(c) of the
NGT act.

substantial questions relating to environment
arising out of enactments mentioned in Schedule I
of the NGT Act. The phrase “substantial question
of environment” has been defined under Section
2(m) of the NGT act.
In Goa Foundation v Union of India35 tribunal
dealt with the issue of ‘substantial question of
environment’ at length. A case was file by two
NGOs: Goa Foundation and the Peaceful Society.
The applicants approached the tribunal for granting
an interim relief directing governments not to issue
any permissions/NOC under various enactments
within Western Ghats especially in areas that have
been designated as Ecologically Sensitive Zones I
and II. They sought directions requiring the state
government to take steps for the conservation and
protection of World Heritage site, the Western
Ghats, as requested by the high-powered panel, the
Western Ghats Ecology Expert Panel(WGEEP).
However, the Union of India maintained that the
case could not be entertained by the Tribunal. It
argued that the NGT lacked jurisdiction to issue
directions as the WGEEP report was pending before
the Ministry of Environment, forest and Climate
Change for consideration. Accepting the contention
of the NGO’s, the tribunal defined substantial
question of law as follows-

In DRG Grate Udyog v State of Madhya Pradesh37,
applicant sought to establish a stone crushing
unit at Bilaua, Tehsil Dabra, District Gwalior.
After purchasing the land and buying necessary
equipments, he applied for No objection certificate
from the Pollution Control Board. However,
the same was denied as the unit was within 500
metres of a school which was in contravention of
the guidelines issued by the Board. The applicant
contested that the guidelines had no force of law
and secondly the expression “residential areas” does
not include schools.
The simple question before the tribunal was to
interpret the meaning of the expression “residential
areas”.
The tribunal held that in cases of social or beneficial
legislation, it is the duty of the court or tribunal to
adopt a liberal and purposive construction. The
tribunal was of the view that social or beneficial
legislation is intended to achieve a much greater
purpose and the very purpose of enacting such law
could be frustrated by application of stringent rules
of construction.

“a substantial question relating to environment must,
therefore, be a question which is debatable, not previously
settled and must have a material bearing on the case and
its issues relating to environment.”

Further, the tribunal accepted the guidelines
issued by Madhya Pradesh Pollution Control
Board regarding the restriction of banning the
construction of stone crushers within 500 metres
radius of residential areas.

It was observed that the authorities were required
to maintain and ensure environmental equilibrium.
Tribunal on its Own Motion v Secretary of State
(Central Zone)36 is another illustration which
shows that the intent of the Tribunal is to deliver
Environmental Justice and not to be bound by
procedural hurdles.

In the case of M/S Sesa Goa Ltd. & Anr vs State
of Goa & Ors38 , the importance of the principles
of Natural Justice was examined by a five-member
Bench of the National Green Tribunal.

In the present case tribunal acknowledged the fact
that Wildlife(Protection) Act 1972 is not listed in
the Schedule I of the NGT Act and thus the tribunal
had no jurisdiction to delve upon matters related to

In the present case, the applicant is a company
registered under the provisions of the Companies
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although it came up for consideration before the
Supreme Court in an appeal pertaining to the
above-mentioned case.40

Act, 1956 and is engaged in the business of
extraction, sale and export of mineral ore. For the
purpose of this business, the applicants used barges
for carrying mineral ore from the loading point to
the port. These loading points were in the nature of
jetties which the applicants used for loading iron ore
to the barges. The Goa Coastal Zone Management
Authority in its hearing concluded that the jetties in
question have been expanded illegally and directed
the applicant to stop the use of such jetties within
fifteen days. The applicant contended that the said
order is in violation of the principles of natural
justice.

As has been mentioned earlier,while expanding
its jurisdictional horizons with a penchant for
delivering justice, NGT has also delivered several
Suo- Motu judgements.
Suo motu Application based on News item
dated 31st July, 2013 in “The Indian Express”
v Ministry of Environment, Forest and Climate
Change(Southern Zone)41
The present case is based on an issue which was
published in a reputed newspaper wherein it was
stated that an attempt has been made by certain
encroachers to destroy ecological balance in the
Kovalam estuary near Muttukadu which is an
ecologically sensitive area. It was also stated that
there is use of heavy machinery and indiscriminate
dumping of debris in the water body due to illegal
construction. Notices were issued by tribunal to the
respondents.

The tribunal was of the view that the aim of the
principles of natural justice was to secure justice
and that for every court or tribunal the primary
consideration should be whether the principles
of natural justice have been vitiated or not. The
tribunal deliberated on various aspects of the
principles of natural justice such as right to be heard,
recording of reasons etc and concluded that,
“The principles of natural justice are those rules which
have been laid down by the courts as being the minimum
protection of the rights of the individual against the
arbitrary procedure that may be adopted by a judicial,
quasi-judicial and administrative authority while making
an order affecting those rights. These rules are intended
to prevent such authority from doing injustice.”

The matter was disposed only after the report of the
District Collector(Kancheepuram) was submitted
which stated that the illegal construction has
been demolished. And that there will continuous
monitoring on the behalf of the administration to
prevent such illegal construction or dumping in the
future.

The tribunal set aside the order issued by the
authority.

Thus, in a short span of time the tribunal has
expanded its jurisdiction by providing liberal
interpretations to the terms “environment”
“substantial question relating to environment”.
The tribunal has highlighted the importance of
principles of Natural Justice and established itself as
an independent civil court.

In Wilfred J and Anr. v Ministry of Environment
and Forests and others39 the tribunal established
that the National Green Tribunal Act is a
comprehensive code in itself for adjudication of
environmental disputes and that the tribunal has
complete trappings of an independent civil court
and the tribunal can exercise the power of judicial
review to examine the vires of all the orders issued
in exercise of powers of subordinate legislations.

The National Green Tribunal has delivered some
important judgements highlighting the current
issues pertaining to Environment. We will now be
discussing the National impact of the judgements of
the tribunal based on varied themes.

The exercise of judicial review over subordinate
legislation by the NGT remains unanswered

70

NGT International Journal on Environment

Vol.II of 2017

environmental issue facing the country. All the
stakeholders were required to participate in the
meetings where in discussions were held pertaining
to various issues on the pollution of river Ganga.
The purpose of these meetings was to know the
intent of the executives and political will of the
representative States who were required to take
steps in that direction.

3.2 River Pollution
Water pollution specifically pollution of rivers is a
major challenge in India. The major reason of water
pollution in India is the direct and untreated discharge
of liquid and semi solid wastes of industries especially
chemical manufacturing units and tanneries directly
into the rivers of India. Such discharge is a threat
to the health of humans inhabiting the region
surrounding the polluted water as well as other life
forms living in and around the polluted water. The
major impact of such pollution is also cast on the
marine biodiversity of the region leading to further
problems like the issue of biomagnification visible in
the higher levels of the food chain. It has been the
major issue in several Supreme Court judgments. In
the case of Narmada BachaoAndolan v. Union of
India42 the SC observed that “Water is the basic need
for the survival of human beings and is part of the right
to life and human rights as enshrined in Article 21 of the
Constitution of India….”. Even after two decades of
this judgment, right to clean water remains a distant
dream for many. National Green tribunal has made
considerable strides on the specific issue of pollution
of Rivers in India.

It was observed that river Ganga is not only a sacred
river for the people of India, but it also provides life
line to large number of cities which are located on
its banks. An Executive Committee was established
which would be directly responsible for execution of
the directions enunciated in the present judgement.
Several important directions were issued by the
tribunal.
 Tribunal directed that all the drains should be
tapped and the sewage from such drains should
be diverted to common bio-digesters. Thus, no
sewage from any of the drains in any of the cities
should be permitted to join river Ganga or its
tributaries.
 The tribunal held the officers or body responsible
for maintaining and operating the sewage
treatment plants(STP)/Bio digesters personally
liable in case of default.

Indian Council for Enviro- Legal Action v
National Ganga River Basin Authority and
Ors.43as well as M.C Mehta v Union of India44.

 Tribunal directed the closure of all the seriously
polluting industries that have failed comply with
the directions of the Uttarakhand Pollution
Control Board (UKPCB).

These two cases are the lead cases before the
Tribunal in relation to cleaning of river Ganga.
The Original Application No. 10 of 2015 primarily
relates to pollution being caused by throwing of
waste, particularly untreated or partially treated
sewage being inducted into the river Ganga. The
Original Application No. 200 of 2014 relates to
general cleaning of Ganga which flows nearly 2,525
Kms. in 5 different states, primarily in Uttarakhand,
Uttar Pradesh, part of Jharkhand, Bihar and West
Bengal.

 In the case of grossly and seriously polluting
industries, consent is to be granted by UKPCB
only after a joint inspection by a team consisting
of representatives of Central Pollution Control
Board (CPCB), UKPCB, Directorate of Industries,
State of Uttarakhand and a nominated lecturer
from IIT Roorkee.
 Tribunal directed the closure of all the hotels
which have failed to establish their own STPs,
and are releasing domestic waste and sewage into
river Ganga.

In the present case tribunal adopted the innovative
mechanism of “stakeholder consultative process
in adjudication” in order to achieve an effective
resolution to this serious and challenging
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 Similarly, ashrams and dharamshalas were
also asked to stop discharging their sewage or
domestic effluent directly into the river Ganga
or its tributaries within 1 month from the date
of issuance of the notice in this regard. They
were also directed to establish their own STP’s
within a period of 3 monthsfrom the date of
pronouncement of this Judgement.

jointly with the stakeholders in the adjudication of
an environmental dispute.
Several important directions were issued A principal committee was established that would
be responsible for supervising the directions
issued in the present judgement.
 The tribunal initiated ‘Maily Se Nirmal Yamuna’
Revitalization Project, 2017.

 If any hotel, dharamshala or ashram violates these
directions it shall be liable to pay environmental
compensation for causing pollution of River
Ganga at the rate of Rs. 5000 per day.

 All 23 (Sewage Treatment Plants) STP’s in
existence to be made fully operational to their
optimum capacity, 32 new STP’s to be created.
Water released from all the 55 STP’s to be used in
agriculture and other industrial purposes.

 The tribunal completely prohibited the use of
plastic, i.e., plastic carry bags/plastic plates,
glasses, spoons, packages and allied items in all
the cities/towns falling on the river Ganga and/or
its tributaries in Segment ‘A’ of Phase-1.

 All the industrial clusters in Delhi were directed
to install Common Effluent Treatment Plants
(CETPs) cost of which shall be borne preferably
by the authority that owns and maintains that
industrial cluster. In the event of shortage of
finances, the authority concerned would direct
the persons running the industrial activity/unit
in that cluster to share the cost on ‘Polluter Pays
Principle’ in the ratio 2/3 and 1/3 respectively.

 The tribunal also prohibited throwing of any
municipal waste, construction and demolition and
other wastes into river Ganga and its tributaries
and even on banks thereof. Any person/body, if
found violating this condition, shall be liable to
pay environmental compensation at the rate of
Rs. 5000 per event.
 The tribunal further directed the state
governments to ensure that public facilities like
toilets are provided at appropriate places.

 Tribunal directed to identify and demarcate flood
plains for the flood at least once in 25 years in
the interest of ecology, bio-diversity and the river
flow.

Another important case dealing with the issue
of River pollution is Manoj Misra and Anr. Vs.
Union of India & Ors45

 Cultivation of edible crops in the flood plains was
completely banned, until river Yamuna was made
pollution free.

The present case deals with the degrading levels of
water quality in the river Yamuna. The extensive
pollution in the river Yamuna in Delhi due to
illegal encroachments from drains, dumping of
construction debris and other solid waste on the river
floodplains, and discharge of sewage, trade effluents
and municipal waste into the river has been a major
cause of concern. The tribunal constituted an expert
committee of members to look into the matter.
Its reports were also made part of the judgement
delivered by the tribunal. In the present case as well,
tribunal applied the consultative process of working

 Dumping of debris and pooja material in the river
is banned, persons violating this direction shall be
liable to pay compensation of Rs 50,000 and Rs
5000 respectively.
 Identification of natural storm water drains.
On the issue of pollution the rivers, NGT has
implemented innovative mechanisms such as
consultative process involving all the stakeholders,
establishment of committees to deal with the issues
of compliance and preparing specific reports. The
directions issued have also been similarly innovative
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such as “Maily se Nirmal Yamuna” Revitalization
project, application of Polluter Pays principle and
imposition of specific fines for noncomplianceagainst
officers as well as other defaulters.

Solid Waste (MSW) popularly known as “garbage”
generated in various cities across India. The
Hon’ble Supreme Court of India vide its order dated
September 2, 2014 passed upon in Writ petition no
888 of 1996, transferred the matter to the National
Green Tribunal.

3.3 Municipal Solid Waste
The indiscriminate dumping and open air burning
of solid wastes is the most problematic and highly
unregulated issue facing environmental regime in
India. It still remains to be one of the most difficult
arena demanding comprehensive regulations on
the part of the state. The problem is two-fold.
Firstly, the organic as well as inorganic wastes of
the societies is collected in pits or on the surface
in itself causes soil pollution. Moreover,such
unregulated waste has further chances to cause air
pollution when burnt and water pollution, due to
heavy rains or otherwise it seeps inside the earth
affecting the ground water. Secondly, solid waste,
which is primarily, the refuse or garbage from every
house-hold and every occupational establishment,
grows exponentially with the rise in population.
It no longer remains the problem of metropolitan
cities, in fact, the indiscriminate dumping of waste
is becoming quite visible and evident in hilly areas
of the country as well. This problem is of gigantic
magnitude as every single day, over one lakh tonnes
of raw garbage is thrown along roads, waterways
and wetlands just outside the city limits of India’s
300 plus Class-I towns and cities Therefore, the
challenge is to provide for expeditious redress of
the rising concerns of unmanaged and untreated
dumping of solid wastes across the nation. National
Green tribunal has delivered some outstanding
judgements regarding this issue. Some of them are
as follows-

The tribunal issued following directions Every state and union territory was directed
to enforce and implement the Solid Waste
Management Rules, 2016
 The tribunal provided a criterion for deciding
which facility ought to be selected by the
stakeholder. The tribunal also issued a wide
range of directions for scientific and regulated
management of the municipal solid waste
including the creation of buffer zone around
plants and landfill sites.
 It directed the state government and the local
authorities to create a market for Refuse Direct
Fuel(RDF) by making it mandatory for the
power generation and cement plants within its
jurisdiction to buy and use RDF as fuel in their
respective plants, wherever such plant is located
within a 100-km radius of the facility.
 It also directed to use non-biodegradable waste
and non-recyclable plastic for construction of
roads.
 Open burning of waste was completely prohibited.
It was also held that any person or body
responsible for such burning shall be liable to pay
environmental compensation of Rs. 5,000/- in
case of simple burning and Rs. 25,000/- in case of
bulk waste burning.
Madhumangal Shukla v Union of India47
The main cause of concern in the present case was
improper and unregulated dumping of Municipal
waste in the city of Vrindavan. It was argued by
the appellant that there was a continuous violation
of the Environment Protection Act, 1986, Water
(Prevention and Control of Pollution) Act, 1974,
Air (Prevention and Control of Pollution) Act,
1981 and Municipal Solid Waste (Management and
Handling) Rules, 2000.

Almitra H. Patel v Union of India46
Mrs. Almitra H. Patel and another filed a
public interest litigation under Article 32 of the
Constitution of India before the Supreme Court of
India at New Delhi. In this petition, the petitioner/
applicant sought orders and directions for urgently
taking steps to improve the practices presently
adopted for collection, storage, transportation,
disposal, treatment and recycling of Municipal
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The tribunal was of the view that there is
indiscriminate breach of Municipal Solid Waste
Rules, 2000 causing air and environmental
pollution, bad odor and public nuisance and issued
the following directions-

same dumping site and thus is in violation of the
orders of tribunal. Hence following directions were
issued For intentionally violating the orders of tribunal,
Dr. I.S. Tomar, Mayor and Sh. Umesh Pratap
Singh, Commissioner, Municipal Corporation,
Bareilly, were punished with civil imprisonment
till rising of the court and payment of Five Lakh
Rupees each.

 An environmental compensation of Rs 5 lakh
was imposed on both Deputy Commissioner of
Vrindavan and Nagar PalikaParishad.
 Tribunal viewed that Uttar Pradesh Pollution
Control Board(UPPCB) also failed to discharge
its statutory function and thus an environmental
compensation of Rs 1 lakh was imposed on it.
A further cost of Rs 50000 was also imposed
which shall be recovered from the salary of erring
officers.

 For causing degradation to environment and
injury to public health for the period in violation
of the orders of tribunal, Municipal Corporation
of Bareilly shall pay a sum of One lakh Rupees
per day.
 Tribunal directed the removal of entire municipal
solid waste from the site in question within four
weeks from the date of passing of this order.

 Total prohibition was imposed on dumping /
burning of Municipal Solid Waste in any street
or at any place near water bodies, market or
residential areas.

 It was also reiterated no municipal solid waste
shall be dumped at the site in question so as to
prevent environmental pollution, contamination
of underground water and injury to the public
health.

 The use of carry bags and other plastic waste was
also prohibited in the city of Vrindavan.
Rayons-Enlighting Humanity &Anr v Ministry of
Environment, Forest and Climate Change48
A petition was filed by RayonsEnlighting Humanity
(a Society registered under the Society Registration
Act, 1860) challenging the establishment and
operation of a Municipal Solid Waste Management
Plant (MSWM Plant), a project of Nagar Nigam,
Bareilly, at Village RazauParaspur, Bareilly. It was
stated that the operation of the plant was illegal and
in violation of the EIA Notification, 2006. The site
in question was given a NOC in accordance with
the EIA notification 1994.

ParyavaranMitra and others v Gujarat Pollution
Control Board and others (western zone)49
The present application was filed by the alleged
aggrieved persons due to air and water pollution
caused by the Rajkot Municipal Solid Waste disposal
and landfill management site at village Nakravadi,
managed by Rajkot Municipal Corporation(RMC)
and M/s Hanjer Biotech(HPEBL). It is to be
noted that Rajkot Municipal Corporation received
authorization from the Gujarat Pollution Control
Board (GPCB) under the Municipal Solid Waste
(Management and Handling) Rules, 2000 (MSW
Rules) on 31-12-2003, for setting up and operating
of waste processing/disposal facility at Survey
No.222/P, Village Nakravadi, (District Rajkot) on
30 Acres of land.

However, the tribunal found that little or no work
was done at the proposed site. The tribunal viewed
that the establishment and construction of the
plant in question appears to have been carried out
in blatant violation of the orders of the High Court
and State Level Impact Assessment Authority.
Hence directed the immediate closure of MSW
Plant at RazauParaspur, Bareilly.

However, it is alleged by the applicants that RMC
and the State of Gujarat granted various concessions
for the treatment of Municipal solid waste on the
grazing lands used by the villagers of Nakravadi. As
some parts of the said lands are adversely affected
by the dispersion of the MSW, resulting into

Through various applications it came to the notice
of Tribunal that the corporation is still using the

74

NGT International Journal on Environment

Vol.II of 2017

degradation of environment, the appellants thus
prayed for the closure of Rajkot MSW disposal and
landfill management site and further assessment of
damage caused to livestock, health, village common
lands and sources of water etc. The Applicants have
further alleged that selection of MSW site is against
the Rules.

that the NGT has come up with is the creation of
RDF markets, which can result in less pollution but
also boost the economy of specific industries at same
time. Fines have also been imposed on other parties
which have been found in contravention of the
directions issued. Through a careful perusal of the
judgements it can easily be construed that the NGT
has shown great perseverance in the implementation
of MSW rules in India.

The application was partly dismissed as the tribunal
did not deem it necessary to close the said site
however certain directions were also issued-

3.4 Mining

The affected villagers to be paid Rs.20,000/- each as
compensation.

Mining of natural minerals is the major source of
raw materials for all other sectors of the economy.
The extensive process of extraction of minerals from
below the surface of earth or on the surface of earth
poses serious threats to environment of a region if
it is unregulated or not conducted according to the
norms prescribed by the state. Depending upon the
kind of mineral that is extracted and mining method
followed i.e. (under-ground mining or open-cast
mining) different sorts of environmental threats
ensue such as soil erosion, covering up of pores of
the soil leading to water stagnation, formation of
sink holes, soil and water contamination, loss of
biological diversity etc. The unregulated mining has
the capacity of posing not only serious environmental
challenges but with time such non-regulation may
lead to severe disasters such as landslides and
consequent loss of lives and property.

HBEPL, shall deposit an amount of Rs.25,00,000/tentatively with the Collector, Rajkot for the purpose
of disbursement of such compensation within period
of four (4) weeks.
HBEPL was directed to complete the remaining
work of construction within period of six months
hereafter.
RMC was directed to undertake an afforestation
programme without further delay and progress of
such programme shall be communicated to this
Tribunal at the end of each month.
RMC was also directed to ensure that all the
Units for processing, treatment and reuse of MSW
are operational on continuous basis as per the
authorization.

In the case of National Green Tribunal Bar
Association v Ministry of Environment, Forest
and Climate change50petition was filed under
Sections 14 and 15 read with Sections 18 (1) and 18
(2) of the National Green Tribunal Act, 2010 (NGT
Act) stating that rampant illegal sand mining in the
Yamuna riverbed was going on in violation of law,
without taking prior Environmental Clearance. It
was also highlighted that the activity of sand mining
has adversely affected the eco-system and overall
ecology of the area. Various incidents of rampant
illegal sand mining have been referred to in the
petition. It is averred that, despite serious efforts
made by some officers, still, the illegal activity was
going on.

GPCB was directed to conduct air monitoring and
groundwater monitoring at the site to assess the
trend, water and impact of MSW.
The Respondents were also directed to pay costs of
Rs.1,00,000/- to the Applicants and shall bear their
own costs.
The judgements of NGT on the issue of Municipal
Solid Wastes have a bearing all over India as all the
state governments have been directed to follow
MSW Rules 2016. The tribunal has displayed great
courage while holding erring officers personally liable
for violation committed and imposing fines to be paid
from their own salaries. One innovative direction
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The applicant, while relying upon the judgment
of the Hon’ble Supreme Court in Deepak Kumar
v. State of Haryana51, stated that the extraction of
alluvial material from within or near a stream bed
has a direct impact on the stream’s physical habitat
characteristics.

Another important issue, that was in consideration
in the present case was whether State Rule providing
for mining activity to be carried on in an area of
less than 5 hectares would cause environmental
concerns, particularly when no Environmental
Clearance was obtained for the same.

The Tribunal passed a detailed order directing all
concerned to prohibit illegal mining, particularly, on
the riverbeds.

This was answered in the affirmative. The tribunal
was of the view that indiscriminate, uncontrolled and
unregulated mining activity being carried on in any
area, particularly the riverbed, was bound to have
an adverse impact on ecology and environment.

The tribunal issued the following directions Prohibited any person, company, authority to
carry out any mining activity or removal of sand,
from riverbeds anywhere in the country without
obtaining Environmental Clearance from Moefcc
or State Environment Impact Assessment
Authority. All the Deputy Commissioners,
Superintendent of Police and Mining Authorities
of all the respective States were directed to ensure
compliance of these directions.

The tribunal passed the following directions-

 The tribunal also directed states to submit a status
report as to what steps had been taken by them
in furtherance to the Judgment of the Hon’ble
Supreme Court in the case of Deepak Kumar. The
States were required to submit details in relation
to illegal mining and how many cases of that kind
were caught by the different wings/departments
of the States.

 All the States and the Ministry of Environment
and Forest shall ensure strict compliance to the
directions issued by the Supreme Court in the
case of Deepak Kumar (supra).

 Existing mining lease right holders would have
to comply with the requirement of obtaining
Environmental Clearance from the competent
authorities in accordance with law. They would
be entitled to a reasonable period (three months)
to submit their applications for obtaining the
same, and in any case not later than six months.

Ramakant Gautam v State of Madhya Pradesh53
The Applicants who were quarry lease holders
of sandstone under different lease deeds from the
State of Madhya Pradesh had filed this application
praying that reasonable period to comply with the
directions issued by NGT in the case of Himmat
Singh Shekhawat v. Union of India &Ors. be allowed
for obtaining Environmental Clearance (EC) from
the Madhya Pradesh State Environmental Impact
Assessment Authority (MPSEIAA).

Himmat Singh Shekhawat v State of Rajasthan52
Himmat Singh Shekhawat filed an Original
Application No. 123 of 2014, submitting that, he
was the holder of Letter of Intent issued by the
State of Rajasthan for excavation of minor mineral.
On 8 January, 2014, the State of Rajasthan issued
guidelines as well as a notice on 6 May, 2014 for
auction of minor minerals. The applicant was
aggrieved from the procedure being adopted by
the State Government. Thus, he prayed that the
guidelines issued by the State of Rajasthan dated 8
January, 2014 and the Public Notice dated 6 May,
2014, by the State of Rajasthan, should be quashed
and as an interim order, its operation should be
stayed.

The MPSEIAA and State of Madhya Pradesh were
directed to ensure closure of all the mines which
are operating in the area which have not applied
for grant of Environmental Clearance. These units
should be shut down and if they are provided with
water and any electrical connections, the same
should be disconnected forthwith.
MPSEIAA was also directed to dispose of all the
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applications that are pending before it as on 1st
September, 2015 positively by 31st December, 2015.

is liable to be penalized. And also, environmental
compensation of Rs 50 crores by individual partners
constituting 13 partnership firms to whom mining
leases have been granted.

Gurpreet Singh Bagga v Ministry of Environment,
Forest and Climate Change and others54-

Again, through its judgements NGT has a bearing
on the whole nation. It directed all the state
governments to implement the provisions of Deepak
Kumar case. It also directed states to submit plans
regarding the implementation of said provisions.
For defaulters, tribunal has also imposed fines for
efficient application of law and policy.

The Applicant, resident of District Saharanpur,
Uttar Pradesh is a social worker who claims to be
involved in protecting the environment and ecology.
He has filed various cases, particularly in relation to
illegal sand mining in District Saharanpur.
According to the Applicant, there is rampant illegal
mining of minor minerals like sand, boulders, etc.
in Saharanpur and more particularly on the river
banks and river bed of river Yamuna. The said
activity is being carried on in complete violation to
the provisions of the Environment (Protection) Act,
1986 the Rules framed therein and Environment
Impact Assessment Notification, 2006 causing large
scale damage and huge environmental degradation.
The adjudicated issue was of illegal mining of minor
minerals in Saharanpur and more particularly
on the river banks of Yamuna in violation of the
Environmental (Protection) Act, 1986 and the EIA
Notification 2006.

3.5 Environmental Impact Assessment
and Environmental Clearance
The Rio Declaration, 1992, provides that “EIA,
as a national instrument, shall be undertaken for
proposed activities that are likely to have a significant
adverse impact on the environment, and are subject
to decisions of a competent national authority”55.
The EIA as a step is necessary to determine
whether or not a particular developmental activity
that is proposed to be carried out poses serious or
irreversible threats to the environment. According
to the scientific and technical expertise available,
the economic good or developmental benefit
arising out of such activity is weighed against the
environmental risks that it poses. Therefore, EIA, in
true sense can be considered to be one of the most
vital application of the Precautionary Principle as
well as the Principle of Sustainable Development.

The tribunal observed that,
“each act of illegal and unauthorised mining and each
subsequent violation of the conditions of Environmental
clearance would give rise to a complete and recurring
cause of action providing an applicant with a subsequent
actionable right and therefore a fresh period of limitation
would reckon.”

S.P Muthuraman v. Union of India and others56
The applicant, a former member of Indian Forest
Services and presently the convener of “Yamuna
Jiye Abhiyan” filed an application challenging the
validity of three office memoranda issued by Ministry
of Environment, Forest and Climate change based on
Environmental Clearance Notification, 2006(EC)
and the provisions of Environmental Protection
Act, 1986. It was argued that the said memoranda
provided for Environmental Clearance even after
the project has been completed or started. The ECR
2006 states that prior Environmental Clearance
is required not only for new projects falling under

The tribunal imposed a complete ban on mining
of minor minerals in the flood plains of river
Yamuna in the districts of Saharanpur(UP) and
Yamunanagar (Haryana) for a period of 45 days
from the pronouncement of this judgement. The
tribunal held that all mining activities if permitted
should be carried out in a semi- mechanised or nonmechanised manner. The tribunal also imposed a
penalty of Rs 5 lakhs as environmental compensation
for instances of violations of the directives. The
tribunal imposed an Environmental Compensation
of Rs 2.5 crores after finding that respondent no 7
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Category A and B but also for any changes in such
projects. And secondly under para 7 of the said
notification a process for granting Environmental
clearance has been described involving Screening,
Scoping, Public Consultation and Appraisal. In light
of these provisions the applicant argued that the
office memoranda issued are in complete violation
of the notification and should be struck down.

SEIAA also initiated proceedings under sec 19
of the Environmental Protection Act 1986 and
requiring the appellants to stop the construction
work immediately. The said letter was issued in
accordance with the referral of State Level Expert
Appraisal Committee. It was also an undisputed fact
that the construction of the said project was already
in its advanced stages. The appellant contended
that it was unaware of the requirement of EC as
Delhi Development Authority did not raise any
objection with respect to the same.

The tribunal held that, prior environmental
clearance was a mandatory requirement under the
EC regulations, 2006 and any developmental project
commenced without such clearance is antithetical
to the principles of Sustainable Development. The
tribunal also advised the government in exercise of
their powers they cannot negate the provisions of
principle Notification and defeat the entire essence
of environmental protection.

The tribunal rejecting the contention, held that
the principles established in the S.P Muthuraman’s
case(supra) will be applicable in the present case
as well. The tribunal imposed an Environmental
compensation of 5% of the project cost, which
shall be deposited with the Delhi Pollution Control
Committee and the same will be utilized for
restoration and restitution of Environment and
Ecology.

The tribunal observed that,
“If this approach and procedure is allowed to
be followed then any builder/Project Proponent would
complete his project causing irreversible damage to the
environment and will then seek post-facto Environmental
Clearance from the authorities making it a fait accompli
situation.”

Ashish Nawalgaria v Union of India and others
(Southern Zone)58
In the present case, respondents had filed for
environmental clearance after the construction
of the project already began. The EC was granted
as well in pursuance of the Memoranda issued
by MOEFCC. However, the said memorandum
was later struck down by the tribunal in S.P
Muthuraman’s case. The applicant argued that
Environmental Clearance given to the project
proponents shall be struck down. The tribunal even
though dismissing the petition as it was barred by
Limitation still directed the project proponents to
pay environmental compensation of Rs.1,00,00,000
to be deposited with the Member Secretary,
Chennai Rivers Restoration Trust (CRRT) within
a period of four weeks after the pronouncement of
the judgement. The demolition of the project was
not allowed as considerable amount of money had
already been invested and more importantly interest
of third parties (owners of the flats in the project)
was also needed to be taken in to consideration.
However, it was also held that the fine imposed is

Hence the office memoranda were quashed and
held to be violative of ECR, 2006.
The tribunal also stayed all construction activity,
imposed Environmental Compensation of 5% of the
project cost and appointed an expert committee to
examine construction projects.
Human Care Charitable Medical Trust v Union
of India and others57
In the present case as well, the tribunal adjudicated
the issue of granting ex post facto clearance. The
appellant, a Society registered under the Societies
Registration Act, 1860 challenged the validity of
the letter issued by State Level Environmental
Impact Assessment Authority(SEIAA) Delhi
which stated that Environmental Clearance
sought by the appellant under Environment
Impact assessment(EIA) notification has been
delisted from the pending projects. Further the
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independent of any action to be taken under Section
15 of the EPA for violation of environmental norms.

pollution of Air. Several important directions were
issued0

On the issue of Environmental clearance, tribunal
has always reiterated the importance of “prior”
environmental clearance. However, it has also
shown a balanced approach while ordering for
demolition of aparticular project. The tribunal is of
the view that sometimes it is difficult to demolish
a property due to the involvement of huge capital
and interests of the third parties. Since it is the
duty of the tribunal to punish defaulters, imposing
environmental compensation for restoration of
ecology and environment is a better strategy. The
tribunal has never been shy of discarding policies
antithetical to the issue of environment even if
they have been implemented by the Ministry of
Environment, Forest and Climate change.

 The tribunal banned all vehicles older than 15
years from plying on the roads of Delhi, later
diesel vehicles older than 10 years were also
banned.
 Directions were passed in order to prevent and
control the pollution caused by dust. E.g. use of
vacuum cleaning machines for removal of dust
from the roads.
 Strict punitive action to be taken in accordance
with the orders of the Tribunal against people
burning Municipal Solid Waste, Plastic,
agricultural residue, leaves etc.
 The tribunal also constituted centralized
monitoring committee and state monitoring
committee to ensure proper implementation of
the laws and judgements relating to prevention
and control of Air pollution.

3.6 Air Pollution
On November 10, 2016, the tribunal in the light of
degrading air quality called for a meeting of all the
concerned secretaries from all the states including
Delhi. Deliberations on the issue of Air pollution
in India continued for three days. Finally, it was
concluded that there are seven major contributors
to air pollution in India namely1. Construction activity
construction material.

and

carriage

Vikrant Kumar Tongad Vs. Environment
Pollution (Prevention and Control) Authority
&Ors60
The present case deals with the issue of burning
agricultural residue leading to air pollution and
creation of smog.

of

It was argued by the petitioner that Crop agriculture
residue burning is a common feature in Delhi and
even in the surrounding states like Uttar Pradesh,
Punjab, Rajasthan and Haryana. These states,
particularly, Uttar Pradesh, Rajasthan, Haryana and
Punjab and areas of Delhi have two or more growing
seasons-one from May to September and another
from November to April. The farmers often set
fire to fields to clear the residue of the crop/plants.
The standing straw is burnt to clear the fields. This
practice is even prevalent in other parts of the
country.

2. Burning of Municipal Solid Waste and other
waste.
3. Burning of agriculture residue.
4. Vehicular Pollution.
5. Dust on the roads.
6. Industrial and power house emission including
fly ash.
7. Emissions from Hot-Mix Plants and Stone
Crushers

The tribunal also reiterated the fact that agriculture
residue burning causes serious environmental
hazards. It pollutes the air as excessive matters
combine with other pollutants, causing serious

Vardhaman Kaushik v Union of India and others
In view of the degrading air quality NGT passed a
slew of orders from 2014 in order to prevent the
59
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issues in relation to public health. In pursuance of
the present issue several important directions were
issued by the tribunal-

importantly they are a habitat for biodiversity. In
today’s era of global warming and climate change
their importance as carbon sinks cannot be stressed
enough. According to India State of Forest Report
2015 total forest cover in India is 24.16%. However
there have been instances of large scale destruction
of forests because of human intervention61. National
Green Tribunal has also recognized this problem
and has delivered some important judgements on
the issue of Forests related offences.

 It was directed that National Policy for
Management of Crop Residue, 2014 prepared
by the Ministry of Agriculture, Government of
India shall be in conjunction with the Action
Plan prepared by the States of Rajasthan, Uttar
Pradesh, Haryana and Punjab.
 Steps should be undertaken by the state
governments to educate the farmers about the
injurious effects of burning crop residue. Further
states were also directed to evolve mechanism for
collection, transportation and utilization of crop
residue.

Court on its own motion v State of Himachal
Pradesh62
While sitting in Circuit Bench at Shimla, the
Tribunal came across a newspaper report published
by The Tribune on 20.11.2014 that 200 trees have
been cut near Tara Devi Temple. The trees were of
Deodar and Oak and were on a private property
adjoining to Tara Devi temple. Further, it was
reported in the newspaper that cutting of the trees
was without prior permission of the authorities. The
news came as a shock and it was decided by the
Tribunal to take up the matter suomotu on that very
day i.e 20.11.2014.

 Tribunal also held that any person or body that
is found not complying with this direction would
be liable to pay Environmental Compensation as
follows:
 Small land holders having an area less than 2
Acres shall pay Environmental Compensation
of Rs. 2500/- per incidence.
 Land holders having land area more than
2 Acres but Less than 5 Acres shall pay
Environmental Compensation of Rs. 5000/per incidence.

The district forest officer was directed to draw up a
plan as to the reforestation of the said area with 10
times the number of trees cut. The costs were to be
borne by whosoever found to be guilty of cutting the
trees in the first place.

 Land holders having land area more than 5
Acres shall pay Environmental Compensation
of Rs.15000/- per incidence.

The tribunal stated the importance of trees and
highlighted their importance as carbon sinks
and their role in prevention of soil erosion and
greenhouse effect.

The landmark contribution of NGT on the issue
of Air pollution will always be remembered as an
important milestone in the development of rule
and policy regarding Air pollution. They have not
only identified specific causes for Air pollution but
have also undertaken progressive steps to rectify the
problem by issuing varied directions through their
judgements

In its final order tribunal directed to plant 4770
saplings (ten times the number of trees felled). The
tribunal valued the total damages to be at 116 Lakhs
and directed the seller and purchaser of trees felled
to pay the same in the ratio of 60% and 40%. The
amount of damages shall be by the parties to the
District Forest Officer, Rural Shimla, within one
month from the pronounced of this judgement.

3.7 Forests
Forests are an important resource for any country.
They provide us with clean air to breathe, wood
that we use to make everyday items and most

In another landmark judgmentSocial Action for
Environment Vs. Union of India & Ors.63 (Principal
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Bench), famously referred to as the River Rafting
Case, the Tribunal banned the camping activities
along the banks of a specified stretch of the river as
such tourism activities although beneficial form the
point of view of economy were posing severe threat
to the flora and fauna of the region and quashed the
governmental regulations allowing it. In addition to
this, the Tribunal prohibited the use of plastic and
raising of any kind of structure in the concerned
region in furtherance with the decision of banning
camping. Camping is generally a collateral activity
associated with river rafting which was ruled to be
a non-forest activity by the Tribunal and therefore
violative of the Forest (Conservation) Act, 1980.

4. International Dimensions of
The National Green Tribunal
4.1 The NGT Act and International
Environmental Law Principles
The NGT Act provides direct linkages between
the NGT as a domesticenvironmental court and
the international environmental jurisprudence. As
mentioned in earlier parts of the chapter, Section
20 of the Act expressly mentions the customary
principles of international environmental law namely
the Principle of Sustainable Development, Polluter Pays
Principle and Precautionary Principle and requiresthe
Tribunal to apply these principles wherever
administration of justice requires it to do so. This
section should be given wider interpretation to be
inclusive of other important General Principles of
International Law such as the Public Trust Doctrine,
Inter-Generational
Equity,
Intra-Generational
Equity and Trans-boundary Harm. Before the NGT
enactment came into force, these principles were
being applied to domestic cases of environmental
damage by way ofjudicial interpretation by the
Hon’ble Supreme Court.It is important to note that
the deliberate mention of these principles under
the Act has nullified the ambiguity that could
have arisen with respect to application of these
principles in the decisions of the NGT by virtue of
it being a special Tribunal. This provisionequips the
NGT with the required scope to render effective
environmental justice in the country.

This decision is significant from the point of
view of forest conservation as well as sustainable
development. The banks of rivers have been the
natural place for animals residing in forests to come
out and quench their thirst. Construction of camps
for human recreation along the banks of rivers over
several kilometers in mountainous regions not only
obstructs the animal lives substantively but leads to
environmental pollution due to littering of plastic
wastes and deforestation in the region. Imposing
complete ban on such activities was a much-needed
step eventually taken by the NGT.
The National Green Tribunal has delivered some
important judgements on miscellaneous issues
which have an important bearing on environment
such as the case ofLt. Gen. Satwant Singh Dahiya
Vs. Ministry of Environment, Forests and Climate
Change &Anr., which could be said to be a case of
its own kind, the Tribunal held that the dumping
of human excretory waste from the toilet canisters
of airplanes while still flying in air over residential
colonies is an environmental issue as such disposal
poses risks of serious infections to persons residing
in these colonies. Accordingly, the Tribunal issues
directions to the Director-General of Civil Aviation
to carry out an investigation in the matter and
issue appropriate guidelines to put an end to this
unhygienic and unhealthy practice.64

4.2 The International Impact of the
Judgments of The National Green
Tribunal
In a very short work span of six years, the NGT has
been able to create an international impact through
its judgments as well as research initiatives. The
NGT strongly believes that environment has no
political boundaries and so environmental justice
and solutions must not be restricted to territorial
borders in situations which demand a cross-border
approach towards resolution of environmental
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matters.The contribution of this institution in
the development of environmental jurisprudence
has been recognized and appreciated by leading
institutions of environment across the world. The
report of the UNEP on Environmental Courts &
Tribunalsrecognizes that the NGT incorporates
a number of best practices in its functioning.65
The principal as well as the zonal benches of the
NGT have pronounced certain judgments that
hold special significance from the point of view of
thesubstantive international impact that they have
created. By doing, so they have set up important
benchmarks for other national environmental
courts to pursue.

The facts of this case have foreign element attached
to it both in terms of the parties involved as well
as the applicable laws.The facts necessitated the
Tribunal to look intothe relevant international laws
in order to do complete justice to the matter at hand.
It is a judgment which has consequently widened the
powers of the Tribunal to take up matters with foreign
elements causing environmental harm in India. The
reasoning provided by the Tribunal in this judgment
has been well received by the domestic as well as the
international community. In this age of information
technology, the world is coming closer every day in
terms of widening trade and investment markets. In
wake of increasing foreign direct investments, the
NGT shall be facing more of such cases where foreign
elements shall be involved in one way or the other.
Therefore, it is indeed expected that legislature
would not introduce provisions which would curtail
jurisdiction of the NGT in this respect.

This section shall provide an analytical overview of
some of the leading judgments of the NGT wherein
international law principles have been applied to
domestic situations involving substantial question of
law and have created significant impact worldwide.

4.2.2 The world is keen to understand the
functional aspects of the NGT

4.2.1 Adjudicating a case of marine pollution
having foreign elements

Rat hole mining is one of the methods to carry
out coal mining which involves digging small
holes in the ground and use of general tools such
as axes and stones to take out coal. It is generally
practiced by local communities in north-east region
of the country. This practice is prevalent since
colonial times and has led to severe adverse impact
on environment mainly causing water pollution
including death of fishes and other animals. This
issue was raised before the Tribunal in the case of
Impulse NGO Network Vs. State of Meghalaya and
Ors. (Principal Bench) wherein the NGT observed
that washing of coal mined through the process of
rat-hole mining, in large quantities in the rivers of
the region and the dumping of unusable coal in
the same has given rise to severe problem of river
pollution in the concerned area. The Tribunal in this
landmark judgment banned the rat-hole mining and
declared it illegal.70 The Tribunal received queries
with respect to various aspects of this judgment
from several countries including the U.S.A.71 which
points to the fact that the international community
including legal scholars and environmentalists is

Samir Mehta Vs. Union of India66(Principal
Bench)shall be counted as one of the landmark
judgments in the environmental jurisprudence of
India. This is a case wherein a ship of a foreign flag
state67 carrying several thousand metric tonnes of
coal68, oil and diesel got submerged in the contiguous
zone of India nearly 20 nautical mileswest of Mumbai
causing oil spillage, severe maritime pollution and
adversely affecting the biodiversity and maritime life
of the region. After a series of in depth hearings and
critical analysis of international conventions as well
as relevant statutory provisions, the NGT made an
important observation that ‘no party from any country
has the right to dump or abandon the wreckage of an
unseaworthy ship belonging to it in maritime zones of
India be it the territorial waters, contiguous zone or the
exclusive economic zone’. Following this observation,
the Tribunal held that both the consignee as well as
the carrier shall be liable for the maritime pollution
caused to the Indian seas due to sinking of a foreign
ship and imposed heavy monetary compensation on
each of them.69
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itself to the boundaries of Kasauli and Himachal
Pradesh, the Tribunal has attracted the attention
of environmental scholars towards two important
facts firstly, that an adverse impact in one part of
an ecosystem falling in one country may lead to
an adverse impact in its other parts falling in other
country/ countries sooner or later as the study of
origin provides that such areas are interconnected.
Secondly, that the environmental justice may
sometime need a study of geographical features
encompassing various nations as environment can
never be confined to territorial borders.

keen to understand the approaches adopted by the
NGT in addressing purely domestic environmental
issues.

4.2.3 NGT decisions receive international
appreciation
Another decision of this environmental court which
was internationally acknowledged and appreciated
is the decision of banning the diesel vehicles older
than ten years and petrol vehicles older than fifteen
years from running on the roads of the National
Capital Territory of Delhi in the case of Vardhaman
Kaushik Vs. Union of India &Ors. (Application
21 of 2014, Principal Bench). Delhi today stands
as one of the most polluted cities of the world and
the major contributor to the issue of air pollution in
the region is vehicular emissions of dangerous and
poisonous gases and particulate matters. The NGT
in this judgment not only put an outright ban on
old vehicles but showing its genuine concern to the
matter, it issued guidelines in relation to prevention
and control pollution.

4.2.5 Foreigners as petitioners
Giving the wide interpretation to the term ‘persons’
under the Act, the NGT in the case of Betty C.
Alvares Vs. State of Goa &Ors.73 (Western Zone
Bench) held that this term must be construed in
broad sense in furtherance of environmental justice.
Subject to other provisions of the Act, the Tribunal
shall adjudicate the disputes brought before it
without going into the question of the nationality
of the petitioner.74 Therefore, an aggrieved foreigner
can file a petition before the Tribunal in a matter
where substantial question of environment is
involved provided cause of action arises within the
jurisdictional limits of the particular bench of the
NGT.

4.2.4 Environment knows no boundaries
In the judgment of Society for Preservation of
Kasauli& its Environs72, the Tribunal observed
that private economic interests cannot be given
precedence over environmental protection. This
was a case of illegal, unregulated and unauthorized
construction of hotels causing tremendous pressure
on natural resourcesin the vicinity ofKasauli,
Himachal Pradesh. The Tribunal in this particular
case undertook the thorough analysis of the
geographical origin of the Himalayas, the range
of young fold mountains, which passes through
regions falling in various other countries including
Afghanistan, Pakistan, Tibet, China, Nepal and
Bhutan. It observed that Himachal Pradesh has the
maximum probability of confronting earthquake
following its location within the Himalayan
range. Therefore, the people of this region should
restrict themselves from carrying out construction
activities in excess causing immense pressure on
the base ground. By undertaking the study of the
Himalayas as one single entity and not restricting

This judgment adds an international dimension to
the jurisdiction of the NGT by way of relaxing the
rule of locus standi in favour of persons of foreign
origin. This decision is in accordance with the
fundamental right to clean environment which
is a part of the right to life guaranteed under the
Constitution of India. Such right is available in
India to all persons irrespective of them being a
citizen of India or a foreigner. Therefore, the abovementioned judgment in a way provides continuity
to the decision of the Supreme Court by providing
foreigners access to the Tribunal in situations of
where their fundamental right to clean environment
is violated or in matters where substantial question
of environment is in issue.
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The concept of Sustainable Development developed
as a consequence of various international reports,
discussion and deliberations was discussed at a great
length in the judgment of ThemreiTuithung&Ors.
Vs. State of Manipur&Ors.77 (Eastern Zone
Bench).The Bench observed that the concept of
sustainable development having its origin in the
Earth Summit, 1992 takes note of the need to
maintain a balance between economic development
required for human growth and environmental
protection required for human existence. It referred
to several Supreme Court judgments which applied
this principle to address grievances of cases of
purely domestic nature. It observed that by virtue
of section 20 of the NGT Act, the Tribunal is
empowered to apply the customary principles of
international environmental law including the
principle of sustainable development to adjudicate
upon a dispute brought before it.

4.2.6 Application of the principles of
international environmental jurisprudence in
the NGT decisions
In several of its judgments the NGT has applied
principle of customary international law via section
20 of the NGT Actin order to provide redress and
to justice in a given set of facts and circumstances.
In the case of Court on its Own Motion v. State of
Himachal Pradesh75 (Principal Bench, 2014), the
Tribunal applied the Polluter Pays Principlewhich
is enshrined in the Rio Declaration of the Earth
Summit, 1992, to the facts of the case in its entirety
stating that the one who pollutes must not only
pay to compensate victims of pollution but should
also pay the cost of restoration of environment
by removing sludge and other pollutants from the
environment. It observed that it would be just to
pass the cost of restoration of environment from the
pockets of tax payers to the pockets of polluters i.e.
the tourists who visit Himachal Pradesh in vehicles
causing severe air pollution and littering of wastes.
Theymust be bound to payin order to compensate
the victims of such pollution and to restore the
environment cleanliness of the region.

Similarly another very important principle
of
international
environmental
law
i.e.
thePrecautionary Principlewas given primary
reference by the Tribunal in the case of M/S
Sterlite Industries Vs. Tamil Nadu Pollution
Control Board, (Southern Zone Bench, Judgment 8
August, 2013). In this case, the Tribunal observed
that thePrecautionary Principle is one of the most
important concepts of sustainable development and
it essentially has the element of prevention as well as
prohibition. In accordance with the internationally
accepted concept of the Precautionary Principle,
the tribunal pointed out that the precautionary
measures may be required to be undertaken where
there is scientific uncertainty with respect to harm
but still there are potential risks or threat of severe
or irreparable damage to the environment.

Similarly, in the case of Mr. Nicholas H. Almeida
Vs. M/s. Lenzing Modi Fibres India Pvt. Ltd.
&Ors76(Western Zone, Pune Bench,2013),
wherein the core issue was with respect to the
environmental clearance given to a proposed
project for manufacture of Viscose fibres in district
Raigad of Maharashtra. The Tribunal observed
that the NGT has been mandated to carry out its
functioning in accordance withthe principle of
sustainable development and polluter pays principle
of international environmental law. Applying these
principles of law to the facts of the case, it held that
no actual damage to the environment has been
proved till that point of time as no project activities
has commencedso far. Therefore, in accordance
with the principle of sustainable development, the
Tribunal opined that the procedural irregularities
in the matter concerned could be removed by
authorities within eight weeks time.

It can be concluded that with section 20 of the NGT
Act as the cornerstone of application of established
international environmental law principles,
the NGT continues to apply these principles in
challenging situations that are brought before it
in disputes of domestic character. With increase
in such application, the international dimension
of this environmental court is widening. The cases
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such as Samir Mehta Vs. Union of India do point
towards the fact that a situation may arise wherein
the NGT would be required to adjudicate upon a
matter possessingone or more foreign element which
would in turn require interpretation of international
treaties and customary principles pertaining to fields
such as International Law of the Seas, International
Human Rights Law or International Trade Law as
well. The fact that lies at the base of adjudicatory
powers of the NGT in such cases is that a substantial
question of environment is itself a multi-disciplinary
issue which cannot be contained in separate boxes;
it demands the adjudicator understand the issue
from several perspectives in order to arrive at a just
decision.

three international conferences on key challenges facing
environment.79 These conferences provide legal
& governmental experts, judges of environmental
courts from different parts of the world, academicians
and research scholars, a platform to deliberate on key
environmental issues from various perspectives with
an aim to arrive at environmentally viable solutions
to current developmental needs of the international
community.Apart from organizing such events,
the NGT also actively participates through its
delegates in various international conferences and
important environment related events organized
globally. For instance, the Chairperson of the NGT
attended the 2017conference on “Action for the
planet, action through law: toward a Global Pact
for the Environment” in France.80 This process
of interaction with the international community
at large strengthens the functioning of NGT by
sharing and learning. It can rightly be said, that in a
short span of its operational life, the NGT has been
successful in making its mark,globally.

4.3 Initiatives by NGT Having
International Dimensions
In addition to adjudicating disputes concerning
environmental issues, the NGT as an institution
of national importance accepts it to be its primary
responsibility to create awareness and develop
sensitivity amongst people at large about the
degrading conditions of environment and the
steps that to be taken towards safeguarding the
fundamental right to a clean environment. In view
of this, the NGT actively undertakes initiatives
across the year to come out with best practices of
environmental protection from all over the world.

5. The Way Forward
Since its inception, the NGT has come a long way.
The political and infrastructural challenges faced
by it in its initial days have made it grow strong
as an institution and inspired it to rectify its own
administrative challenges, efficiently. It continues
to take relevant steps to further the objective of
providing expeditious and effective environmental
justice in the country. But with time, new sorts of
challenges shall be posed before it. For instance, the
range of issues that involve substantive question of
environment has widened over years. The NGT has
moved from usual disputes relating to instances of
environmental clearance to more unconventional
issues such as dumping the wreckage of a foreign
unseaworthy ship in maritime zone of India,
banningrat hole mining, airplanes dumping human
waste while flying on residential colonies etc. Every
successive year of its functioning brings in new
challenges not just in terms of facts of the disputes

Under theInternational Exchange Programme with
the Supreme Court of Hawaii78, the Chief Justice of
India including other Supreme Court judges, and
the NGT chairperson visited the Supreme Court
of the State of Hawaii for an environmental court
symposium. In exchange of which, the delegates from
Hawaii visited the NGT to undertake internship
programmes. Such sharing of expertise and crossborder knowledge enhances the development of
environmental jurisprudence of a country by getting
an opportunity to understand and adopt the best
practices of the other country within its legal system.
In addition to conducting internship and exchange
programmes, the NGT has successfully organized
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brought before it, but also in terms of increasing
workload, limited resources, limited financial
assistance etc.
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CHAPTER – I
BEST PRACTICES – NGT
The National Green Tribunal was established on
18.10.2010 under the National Green Tribunal
Act 2010, for effective and expeditious disposal
of cases relating to environmental protection and
conservation of forests and other natural resources
including enforcement of any legal right relating
to environment. It also provides for relief and
compensation for damages to persons and property.
It is a specialized body equipped with the necessary
expertise to handle environmental disputes
involving multi-disciplinary issues.

The National Green Tribunal has been vested with
original, appellate & special jurisdiction by virtue of
Section 14, 15 & 16 of the NGT Act.
Under Section 14 of NGT Act, the Tribunal shall
act as the first fact finding authority and shall
exclusively hear all matters wherein substantial
question relating to environment has been raised.
The jurisdiction of the Tribunal is not limited to
cases where damage has already been caused to a
person, property or environment, however, it even
extends to matters which relate to prevention of
future damage that is likely to be caused, based on
Precautionary Principle.

This Tribunal is one of its kind with wide and varied
jurisdiction and ‘special’ because India is the third
country following Australia and New Zealand to
have such a system. The National Green Tribunal
is India’s first dedicated environmental court with
a wide jurisdiction to deal with not only violations
of environmental laws, but also to provide for
compensation, relief and restoration of the ecology
in accordance with the ‘Polluter Pays’ principle and
powers to enforce the Precautionary Principle and
Sustainable Development Principle.

The National Green Tribunal exercises special
jurisdiction under Section 15 of the NGT Act whereby
it is empowered to grant relief or compensation for
harm or injury to victims of environment pollution
and/or to provide for restitution for any damage
caused to public or private property and also to
provide for restitution for any damage caused to
environment.
Section 16 of NGT Act provides that any person
aggrieved by any of the orders or decisions or
directions or determination passed on or after
commencement of NGT Act can invoke the
appellate jurisdiction of the Tribunal by way of
filling an appeal.

The environment cases before the Tribunal are
decided not only by the judicial expertise, but in
consultation with technically sound expert members.
Such composition of the National Green Tribunal
allows it to have a wide horizon and knowledge over
various issues and matters that come up before the
Tribunal. The National Green Tribunal has been
addressing environmental issues comprehensively
and expeditiously, there by improving access to
justice. Having adopted a consultative process
of stakeholders in adjudication, and with the
application of various statutory environmental
principles under the National Green Tribunal Act,
2010 such as precautionary principle, sustainable
development, and polluter pays principle, etc.,the
National Green Tribunal has transformed the
paradigm of environmental jurisprudence in India.

Since its inception in the year 2010, NGT has passed
number of judgments in relation to sustainable
development, precautionary principle, natural
resources, damages and human rights. These
cases relate to cleaning of river Ganga, cleaning of
river Yamuna, development projects, protection of
Environment at Rohtang Pass, regulation of mining
with respect to ecological and environmental damage
and degradation by illegal and unauthorised mining,
banning of mining, enforcement of precautionary
principle and compliance to the existing prescribed
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prescribingits own procedure in varianceto the
Civil Procedure Code and in consonance with
the principle of natural justice to avoid delay.

standards for environmental protection.In its short
period of existence, the National Green Tribunal
has shown tremendous commitment towards the
delivery of environmental justice. It has also raised
the profile of environmental issues in India and
gained public trust as a body that is committed to
its principles by addressing the issues brought before
it.The influence of the Tribunal can be seen in the
public, private and commercial sectors, for example
in the warnings in the placards in such places as
Starbucks or the announcement made by airlines
before spraying insecticides.

 Holding circuit benches at Shimla (Himachal
Pradesh), Jodhpur (Rajasthan), Shillong
(Meghalaya) and Kochi (Kerala) in addition to
the notified regional benches of the National
Green Tribunal.This allows for easy access to
justice and expeditious disposal of cases.
 Mandating advance service (upon all the
governmental or regulatory authorities) of
applications as a pre-requisite to institution of
the application with the intention of curtailing
the period required for service.

In furtherance to the legislative intent with regard
to the early and efficacious disposal of the matters
filed before it, all benches of the Tribunal are hence,
enduring their best to dispose of cases effectively
and expeditiously preferably within the prescribed
time frame. In the recent years, there has been
tremendous increase in the institution of cases
before the Tribunal at all Benches. However, all
efforts are being made to dispose of such matters
within six months to one year from their admission
and make National Green Tribunal only one year
pendency tribunal in relation to the cases.

 Daily hearing of cases involving complex legal
and environmental issues to ensure continuity in
hearing and their expeditious disposal.
 Adopting innovative and new tools for improving
and making the justice delivery system more
expeditious and effective.
Access to justice before National Green Tribunal
has been made easy and more convenient with the
introduction of E-Courts at National Green Tribunal
in the Year 2016. The E-filing module of E-Court
give all due access to the litigants andgeneral public
at large to file cases before Tribunal online and from
any place.

The National Green Tribunal has adopted and
innovated inter alia the following best practices
with law:
 Accessibility
to
environmental
justice:
Dispensation of justice has been made easy and
inexpensive by the National Green Tribunal by
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CHAPTER – II
COMPOSITION OF NATIONAL GREEN TRIBUNAL
THE CHAIRPERSON

THE JUDICIAL MEMBERS

On 18th October 2010, Justice L.S. Panta, former
Judge Supreme Court of India was appointed as the
first Chairperson of the National Green Tribunal.
Justice L.S. Panta served the NGT for a period of
one year and resigned on his appointment as the
Lokayukta for Himachal Pradesh.

The Judicial Members of the Tribunal are appointed
upon recommendations of the selection committee
chaired by a sitting judge of the Supreme Court of
India, nominated by the Chief Justice of India in
consultation with the Ministry of Law and Justice.
The selection committee consists of other members
prescribed under the Rules. A person shall not be
qualified for appointment as a Judicial Member
unless he is or has been Chief Justice or Judge of
the High Court. The tenure of the Judicial Member
shall be 5 years or till he attains the age of 67 years
whichever is earlier.

Hon’ble Mr. Justice A. Satyanarayan Naidu was
appointed as the Acting Chairperson w.e.f. 01st
January, 2012 to 19th December, 2012.
Hon‘ble Mr. Justice Swatanter Kumar, Sitting
Judge of Supreme Court of India was appointed as
the Chairperson, National Green Tribunal on 20th
December, 2012.

The list of Judicial Members in order of date of appointment is herein below :
Sr. No. NAME
1
2

Date of
Appointment
Did not Join
02.06.2011

Present Posting

Tenure

-

31.01.2013

05.05.2011
18.04.2012
04.05.2012
01.08.2012
24.12.2012
14.02.2013
22.07.2013

Southern Zone Bench at Chennai
Western Zone Bench at Pune
-

20.09.2012
01.07.2012
16.02.2016
30.01.2016
25.10.2017
13.02.2018
Died in harness
on 07.10.2014
17.11.2017
24.10.2013 AN
02.01.2018
Resigned on
30.06.2016
01.09.2019
30.06.2020
24.10.2020

3
4
5
6
7
8
9

Hon’ble Justice M. N. Krishnan
Hon’ble Justice A. Satyanarayan Naidu
(Acting Chairperson w.e.f. 01.01.2012 to
19.12.2012)
Hon’ble Mr. Justice C.V. Ramulu
Hon’ble Mr Justice Amit Talukdar
Hon’ble Mr. Justice M. Chokalingam
Hon’ble Mr. Justice V.R. Kingaonkar
Hon’ble Mr. Justice Dr. P. Jyothimani
Hon’ble Mr. Justice Umesh Dattatraya Salvi
Hon’ble Mr. Justice S.N. Hussain

10
11
12
13

Hon’ble Mr. Justice Dalip Singh
Hon’ble Mr. Justice B.S. Reddy
Hon’ble Mr. Justice M. S. Nambiar
Hon’ble Mr. Justice Pratap Kumar Ray

24.07.2013
12.09.2013
09.10.2013
24.09.2014

Central Zone Bench atBhopal
Southern Zone Bench atChennai
-

14
15
16

Hon’ble Dr. Justice Jawad Rahim
Hon’ble Mr. Justice Raghuvendra S. Rathore
Hon’ble Mr. Justice Sonam Phintso Wangdi

08.02.2016
16.01.2016
22.01.2016

Principal Bench
Principal Bench
Eastern Zone Bench at Kolkata
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THE EXPERT MEMBERS
Administrative Experience of 15 years in dealing
with the Environmental matters.

The Expert Member of the National Green Tribunal
is a person who holds a Master degree in science
with a Doctorate degree or Master of Engineering or
Technology or has an experience of 15 years in the
relevant field including 5 years practical experience
in the field of Forest and Environment or has

The Expert Member is appointed by the Central
Government on the recommendations of the
Selection Committee for a period of Five Years or
till the age of 65 years whichever is earlier.

The list of Expert Members in order of date of appointment is herein below :
Sr. No.

NAME

Date of Appointment

Present Posting

1

Hon’ble Prof. Dr. R. Nagendran

05.05.2011

-

2

Hon’ble Dr. D.K. Agrawal

05.05.2011

-

05.05.2016

3

Hon’ble Mr. Vijai Sharma

05.05.2011

-

01.03.2012

4

Hon’ble Dr. G.K. Pandey

05.05.2011

-

04.01.2015

5

Hon’ble Prof. Dr. P.C. Mishra

16.11.2012

Eastern Zone Bench
at Kolkata

15.11.2017

6

Hon’ble Prof. A.R. Yousuf

23.11.2012

-

27.08.2016

7

Hon’ble Mr. P.S. Rao

16.11.2012

Southern Zone Bench
at Chennai

15.11.2017

8

Hon’ble Mr. Ranjan Chatterjee

02.01.2013

Principal Bench

08.10.2017

9

Hon’ble Mr. Bikram Singh Sajwan

07.01.2013

Principal Bench

09.12.2017

10

Hon’ble Dr. Ramesh Chandra Trivedi

06.02.2013

-

11

Hon’ble Dr. Ajay Achyutrao Deshpande

18.03.2013

12

Hon’ble Dr. Satyawan Singh Garbyal

13.01.2016

Central Zone Bench
at Bhopal

13

Hon’ble Dr. Nagin Nanda

01.03.2017
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Died in harness on
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CHAPTER – III
COMPOSITION AND FUNCTIONING OF BENCHES
PRINCIPAL BENCH, NEW DELHI

SOUTHERN ZONE BENCH AT CHENNAI

The National Green Tribunal assumed work in May,
2011 when notices of the cases received from the
NEAA were issued.

As per the MoEF notification dated 17th August,
2011, Southern Zone Bench at Chennai become
functional w.e.f. 30th October, 2012. Presently two
courts are functioning at Chennai.

The NGT became fully operational in the month
of July and held its first hearing on July 04th, 2011
at Van Vigyan Bhawan, and at the Trikoot-I, New
Delhi. The Bench at Van Vigyan Bhawan consisted
of Justice L.S. Panta as Chairperson and Mr. Vijai
Sharma as Expert Member and Bench-II comprised
Justice A.S. Naidu as Judicial Member and Dr. G.K.
Panday as Expert Member.

The jurisdiction of National Green Tribunal,
Southern Zone Bench is Kerala, Tamil Nadu,
Andhra Pradesh, Karnataka, Union Territories of
Pondicherry and Lakshadweep.
The present composition of the Southern Zone
Bench at Chennai is as under:-

COURT NO. 1 (Pre-Lunch)

The bench at Trikoot-I consisted of Justice C.V.
Ramulu as Judicial Member and Dr. D.K. Agrawal
as Expert Member
The jurisdiction of National Green Tribunal,
Principal Bench is Uttar Pradesh, Uttarakhand,
Punjab, Haryana, Himachal Pradesh, Jammu &
Kashmir, National Capital Territory of Delhi and
Union Territory of Chandigarh.

Judicial Member

Hon’ble Mr. P.S. Rao

Expert Member

COURT NO. 2 (After Lunch)
Hon’ble Mr. Justice M. S. Nambiar Judicial Member
Hon’ble Mr. P.S. Rao

Presently one court is functional at National
Green Tribunal (Principal Bench), New Delhi. The
present composition of the NGT (PB) is as under :-

Expert Member

CENTRAL ZONE BENCH AT BHOPAL
As per the MoEF Notification dated 17th August,
2011, Central Zone Bench at Bhopal has become
functional w.e.f. 07th April, 2013. Presently there is
only one Bench functioning at Bhopal.

COURT NO. 1
Hon’ble Mr. Justice
Swatanter Kumar

Hon’ble Dr. Justice P. Jyothimani

Chairperson

Hon’ble Dr. Justice Jawad Rahim Judicial Member

The jurisdiction of National Green Tribunal, Central
Zone Bench is Madhya Pradesh and Chattisgarh.

Hon’ble Mr. Justice
Raghuvendra S. Rathore

Judical Member

The present composition of the Central Zone Bench
at Bhopal is as under:-

Hon’ble Mr. B. S. Sajwan

Expert Member

Hon’ble Mr. Justice Dalip Singh

Judicial Member

Hon’ble Mr. S.S. Garbayal

Expert Member
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functional w.e.f. 24th May, 2014.Presently there is
only one Bench functioning at Kolkata.

WESTERN ZONE BENCH AT PUNE
As per the MoEF Notification dated 17th August,
2011, Western Zone Bench at Pune has become
functional w.e.f. 25th August, 2013. Presently there
is only one Bench functioning at Pune.

The jurisdiction of National Green Tribunal,
Eastern Zone Bench is West Bengal, Orissa, Bihar,
Jharkhand, seven sister State of North-Eastern
Region, Sikkim, Andaman and Nicobar Islands.

The jurisdiction of National Green Tribunal,
Western Zone Bench is Maharashtra, Gujarat, Goa
with Union Territories of Daman and Diu and Dadar
and Nagar Haveli.

The present composition of the Eastern Zone Bench
at Kolkata is as under:Hon’ble Mr. Justice
Sonam Phintso Wangdi

The present composition of the Western Zone
Bench at Pune is as under:Hon’ble Mr. Justice U.D. Salvi
Hon’ble Dr. Nagin Nanda

Judicial

Member

Hon’ble Prof. (Dr.) P. C. Mishra Expert Member

Judicial Member

CIRCUIT BENCHES

Expert Member

The National Green Tribunal holds circuit bench
sittings at the following places for better adjudication
of the factual controversies involved in cases and
to achieve the goal of expeditious justice at the
doorstep.

EASTERN ZONE BENCH AT KOLKATA
As per the MoEF Notification dated 17th August,
2011, Eastern Zone Bench at Kolkata has become

The details of National Green Tribunal circuit bench sittings is as below:
SHIMLA
(HIMACHAL PRADESH)

JODHPUR
(RAJASTHAN)

SHILONG
(MEGHALAYA)

KOCHI
(KERALA)

29th& 30th July, 2013.
16th& 17th September, 2013
21st& 22nd November, 2013
2nd& 3rd January, 2014
27th& 28th March, 2014
25th& 26th June, 2014
13th& 14th August, 2014
20th& 21st November, 2014
8th& 9th January, 2015
23rd& 24th April, 2015
16th& 17th July, 2015
30th September, 2015
1st October, 2015
28thMarch,2016
12thMay,2016
14thJuly,2016
19th& 20thDecember, 2016
06thJanuary,2017
19th& 20th June, 2017

18th& 19th December, 2013
6th& 7th March, 2014
1st& 2nd May, 2014
10th& 11th July, 2014
27th& 28th November, 2014
22nd& 23rd January, 2015
19th& 20th March, 2015
14th& 15th May, 2015
9th& 10th July, 2015
20th& 21st August, 2015
8th& 9th October, 2015
3rd& 4th December, 2015
07th April,2016
22nd July,2016

24th January, 2014
4th April, 2014
9th June, 2014
1st August, 2014
7th October, 2014
29th January, 2015

23rd May,2016
05th August, 2016
29th September,2016
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CHAPTER – IV
CASE STATISTICS-NATIONAL GREEN TRIBUNAL
22568. Out of 22568 cases as many as 19213 cases
stand disposed of, leaving the pendency of 3355 cases
in all the Benches of National Green Tribunal. The
total disposal of cases at National Green Tribunal at
present is 85%. The disposal rate of National Green
Tribunal has gone up by 11% from the year 2016
when the total disposal rate was 74%.

In furtherance to the legislative intent with regard
to the early and efficacious disposal of the matters
filed before it, all benches of the Tribunal are hence,
enduring their best to dispose of cases effectively
and expeditiously preferably within the prescribed
time frame.
In the recent years, there has been tremendous
increase in the institution of cases before the
Tribunal at all Benches. However, all efforts are
being made to dispose of such matters within six
months to one year from their admission

The Principal Bench of National Green Tribunal in
its effort to give speedy justice pronounced as many
as 56 judgments in a single day on 10th December,
2015 hence, settling as many as 209 cases.
The National Green Tribunal at present has
cleared all the cases instituted in the year 2011.
National Green Tribunal only has 2% of the cases as
instituted in the year 2012 and only 6% of the cases
as instituted in the year 2013 and only 13% of the
cases as instituted in the year 2014-2015.

By phenomenal disposal rate 85% of the cases
instituted so far stand disposed of within six months
to one year of institution which includes cases relating
to individual disputes, general environmental
questions and serious environmental problems like
pollution of air, and water and hydropower projects,
etc.

All efforts and endeavour are being made by the
Tribunal to make National Green Tribunal only

The total institution of cases before National Green
Tribunal since its inception till 31stJuly, 2017 is

oneyear pendency tribunal in respect of cases.

INSTITUTION, DISPOSAL AND PENDENCY OF THE CASES OF NGT
PRINCIPAL BENCH AND ALL ZONAL BENCHES FROM
THE DATE OF ITS INCEPTION TILL 31.07.2017
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NGT Western
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(25.08.2013 to
31.07.2017)

Pending

NGT Eastern
Bench, Kolkata
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CASE STATISTICS NATIONAL GREEN TRIBUNAL- YEAR WISE
Institution, Disposal & Pending Statement of Cases heard by National Green Tribunal Principal Bench and
all Zonal Benches from the date of inception till 31st July, 2017.
Principal Bench (Date of Inseption 18th October, 2010)
Year

Institution in Relevant year

Disposal of Relevant Year Cases till 31.07.2017

Pending Cases of Relevant Year on31stJuly, 2017

2012

503

495

8

2013

1703

1657

46

2014

1517

1411

106

2015

2134

1892

242

2016

2317

1775

542

2017

1485

850

635

Total

9659

8080

1579

Disposal of Relevant Year Cases till 31.07.2017

Pending Cases of Relevant Year on31stJuly, 2017

Southern Zone Bench (Date of Inseption 01st November, 2012)
Year

Institution in Relevant year

2012

58

54

4

2013

1404

1290

114

2014

290

252

38

2015

650

581

69

2016

741

583

158

2017

339

166

173

Total

3482

2926

556

Disposal of Relevant Year Cases till 31.07.2017

Pending Cases of Relevant Year on31stJuly, 2017

Central Zone Bench (Date of Inseption 07th April, 2013)
Year

Institution in Relevant year

2013

331

330

1

2014

1085

1071

14

2015

1077

1061

16

2016

1299

1247

52

2017

451

278

173

Total

4243

3987

256

Western Zone Bench (Date of Inseption 25th August, 2013)
Year

Institution in Relevant year

Disposal of Relevant Year Cases till 31.07.2017

Pending Cases of Relevant Year on31stJuly, 2017

2013

130

113

17

2014

387

350

37

2015

674

597

77

2016

812

648

164

2017

476

272

204

Total

2479

1980

499

Eastern Zone (Date of Inseption 24th May, 2014)
Year

Institution in Relevant year

Disposal of Relevant Year Cases till
31.07.2017

Pending Cases of Relevant Year on31stJuly,
2017

2014

113

38

75

2015

995

865

130

2016

1664

1642

22

2017

460

222

238

Total

3232

2767
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GRAND TOTAL OF INSTITUTION, DISPOSAL AND PENDENCY OF THE
CASES OF NGT PRINCIPAL BENCH AND ALL ZONAL BENCHES FROM
THE DATE OF ITS INCEPTION TILL 31.07.2017
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TYPE OF CASES HANDLED BY
NATIONAL GREEN TRIBUNAL
Eco restoration
203
Mining
144
Construction
145
Air
182
Water
273
Waste management
130
Industry
Forest
Environmental Clearance
TOTAL

269
65
152
1563
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CHAPTER – V
NATIONAL GREEN TRIBUNAL
AN INSTITUTIONAL APPRAISAL
The NGT, upon its establishment in 2011, dispensed
environmental justice effectively and successfully
handled the rapid increase in the number of cases
involving important principles around managing
the environment. Today, it is one of the leading
environmental tribunalsamongst 1200 courts/
tribunals established in 44 countries worldwide.
The work of the NGT has been recognised and
appreciatedinternationally in conferences organised
by renowned organisations such as the UNEP as
well as bythe media. The following references are
indicative of the contributions made by the Tribunal.

collection, mining, toxic dumps and dam projects.
It has resolved about two-thirds of the cases.
 The stakes are incredibly high, India’s population
explosion and economic growth have left cities
clouded by toxic air, rivers green with pesticides
and forests decimated by development.”
 “The array of cases can be dizzying. A retired army
colonel petitioned to save what he called the last
‘sacred forest’ near New Delhi. A resident asked
the court to order the ‘de-choking’ of trees by
removing pavement tiles from around the roots.
A man complained about trees being cut down
to make way for apartment buildings near the Taj
Mahal. And a group of Buddhist Lamas opposed
to a hydroelectric project in the Himalayas is
trying to save 10 black-necked cranes that nest
there during winter.”

Environmental Courts & Tribunals: A Guide for
Policy Makers published bytheUNEPstates that
the National Green Tribunal “incorporates a number
of best practices”. It further states:“The NGT has
become ‘a major arbiter of some of the most pivotal
environmental battles in India’including Ganges River
Pollution, New Delhi air pollution, waste collection,
mining, toxic dumps and dam projects. As the authorizing
legislation specifically gives NGT the authority to apply
natural law and international environmental laws and
principles, many of its decisions have been visionary
and innovative”.Further, “Not only does the NGT take
on high profile cases against government and industry,
it reaches out for cases on its own initiative and is
adjudicating huge number of cases quickly. The NGT
Act and its regulations are model ECT laws, and the
NGT is considered an extremely active and effective ET
model.”

 “In recent months, the National Green Tribunal
has been pitted against the government in an
epic battle to clean New Delhi’s air, which a 2014
World Health Organization report deemed the
dirtiest in the world.”
The News Bulletin of Environmental Law
Alliance Worldwide (ELAW) commented on the
Tribunal as follows:
 “India’s
unique
environmental
court—
the National Green Tribunal (http://www.
greentribunal.gov.in/)—continues
to
make
waves taking on egregious environmental abuses,
including tanneries in Kanpur that have dumped
untreated waste into the Ganges for decades.

“India’s aggressive green court takes lead role in highstakes battles”, by Rama Lakshmi, Washington Post,
Asia & Pacificreported as follows:

 “The green tribunal is now the epicentre of the
environmental movement in India. It has become
the first and the last recourse for people because
their local governments are not doing the job of
protecting the environment.”

 “The green court, known for its speed in a judicial
system that otherwise moves at a glacial pace,
has taken on more than 10,000 cases since its
inception, weighing in on air pollution, trash
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 “The NGT will soon decide what measures are
necessary to remedy pollution from the cluster of
more than 400 tanneries in Kanpur which remain
the biggest barriers to achieving the goal of a
healthy Ganges River”.

legal action on its own behalf and in the absence of
claims from outside parties. Such suo moto or sui
generis actions permit the Tribunal to engage in a
degree of agenda-setting not commonly associated
with courts. In 2013, the Tribunal convened such
an action in response to a newspaper article
published in The Times of India that argued
that mining activities were imperiling a tiger
corridor. On this basis, the Tribunal summoned
nineteen respondents to ascertain the ‘particulars
of mining leases...mentioned in the news item’.
By doing so, the NGT was able to systematically
review claims set forth in the newspaper article
and to identify potential violations of mining and
resource protection laws for further scrutiny.”

The Centre for Environmental Law (CEL)which
is an integral part of WWF-India writes about the
three years of ‘NGT’s revolutionary jurisprudence’
and says that after a lot of deliberation for an
appropriate environmental tribunal, which
would give exclusive attention to cases related to
environmental protection, conservation of forests
and other natural resources, the National Green
Tribunal (NGT) was founded. It complimented the
working of the Tribunal in the following words:

In A New Era for Environmental Litigation in
India, Shibani Ghosh of the Centre for Advanced
Study of India, University of Pennsylvania, noted as
follows:

 “On its third anniversary, Centre for Environment
Law (CEL) takes inspiration from the Green
Tribunal’s allegiance to environment protection.
It has been an immense learning experience
for us to see how environment laws have been
interpreted in the current scenario and policies
changed at the behest of the Green body. The
judgements have set a precedent to demonstrate
the importance and need for change in the
environment sector.”

 “The NGT’s mandate is much wider than that
of its predecessor, the NEAA. It can entertain
cases raising‘substantial questions relating
to the environment’ which arise from the
implementation of seven laws including those
on air pollution, water pollution, environment
protection, and biodiversity. It is not just an
appellate body, but also has original jurisdiction
to decide certain categories of cases. It can award
compensation and direct restitution of damaged
ecology and property.”

 “On a more positive note, over the last 3
years, the NGT has adjudicated over 200
cases and has successfully managed
to dispose of most of the cases in the
six months that was stipulated at the
beginning.”

 “The NGT has been formed for an ‘effective
and expeditious disposal of cases’ relating to
environmental protection and conservation of
forests and other natural resources. While it is
perhaps too soon to evaluate the NGT, the very
existence of this specialized tribunal, with such
wide powers and jurisdiction, brings a timely
and much required degree of prominence to
environmental legal issues in India.”

Securing Access to Justice through Environmental
Courts and Tribunals: A Case in Diversity,
by J. Michael Angstadt,Vermont Journal of
Environmental Law,while referring to various
institutions in different countries and specifically
environmental justice in India, states as follows:
 “Turning first to India, the NGT has often
demonstrated a liberal construction of standing
when interpreting individual cases; this has
manifested in several ways.”

In her article“India’s Air Pollution Rivals China’s
as World’s Deadliest” published in The New York
Times dated February 14, 2017,Geeta Anand
described the Tribunal as amongst the most effective
environmental courts in the world.

 “Third, the NGT has demonstrated willingness,
when it deems such action necessary, to initiate
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The New York Times also referred to the orders of
the Tribunal in relation to prevention of air pollution
by crop burning.
Honolulu Star-Advertiser, a leading newspaper
in Hawaii referred to the article of Professor C.
Rajkumar, Vice Chancellor of O.P. Jindal Group
University in Delhi on June 16, 2016 under the
head ‘commentary’. Professor Rajkumar stated
that the week marked a historic occasion for India
and the State of Hawaii as they had witnessed a
substantive collaboration between the institutions
of both countries. He further described the National
Green Tribunal and its work as follows:
 “The Supreme Court of India and the Indian
judiciary have played a central role in the
evolution of liberal and progressive environmental
jurisprudence in India. It has enabled the Indian
judiciary to play a leadership role in developing
environmental law as a central facet of public
law jurisprudence. This culminated in the
establishment of a statutory institution in India
known as the National Green Tribunal (NGT)
with vast powers to deal with all matters relating
to the environment.”
Eeshan Chaturvedi (Stanford Law School) in his
article Green Courts: The Way Forward, Cornell
Policy Reviewcommented:
 “Of course, dedicated environmental courts, like
the NGT, benefit from adhering to a legislatureimposed timeline, which allows for expeditious
decision making and keeping the case pendency
rate in check. In the NGT, for example, 168 cases
were instituted in 2011, out of which 79 cases
(47% of the total) were disposed of in the year
2011 itself. 503 cases were instituted in the NGT
in the year 2012, 1703 cases in 2013, and 1517
in 2014; out of such cases, only 3%, 13%, and
37% of the cases, respectively, are pending as
of today. As opposed to this, according to data
available with the apex court, the number of
pending cases with the Supreme Court of India is
64,919 as of December 1, 2014.”
 “The NGT proposes twofold solution to the
issue of enhancing the accessibility of the courts:
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establishment of 5 benches covering five zones
across India; circuit benches of NGT make sure
that the environmental litigants do not need
to go across the country to have their disputes
redressed.”
“Environmental Justice in India”an article
authored byDr. Gitanjali Nain Gill, Reader in Law,
Northumbria Law School, UK,talks of collegiality,
leadership, the composition of benches, team work
practices, dissent and precedent mechanism in the
functioning of the National Green Tribunal. She
describes it as follows:
 “This is not to deny that individuals have
personal, social or political positions that might
influence their decisions but rather the overriding
process of collegiality helps ensure that decisions
are not pre-ordained as a consequence of
these extraneous relationships, thoughts and
influences. This process is not uni-structural.”
 “A unique feature of the NGT’s adjudicative
process involves legally qualified judges working
alongside scientific and technical experts with
environmental knowledge as joint decision
makers of equal standing.”
 “The NGT is collegial as illustrated by its
deliberative process of drafting a judgment.
Conformity and cohesion is reflected in the team
work and collective practice exercised throughout
the five benches.”
 “Edwards claims that inter-personal attrition and
fixed positions are likely to produce ideological
differences, intransigence and thereafter
dissenting judgments whereas what litigants and
the public request is a clear statement of the law
rather than a collection of differing opinions.With
this point in mind it is important to note that
the NGT has yet to carry a dissenting judgment.
For instance, the judges of the Southern Bench,
Chennai, stated ‘As we are of the same mind,
frequency and are on the same track there is no
reason for dissent. We go through the papers, in
detail, have discussions and thereafter we reach
agreement. We have on no occasion dissented
from one another’.”
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 “All the zonal benches unequivocally affirmed the
binding nature of the doctrine of precedent.”

The Tribunal facilitated exchange programmes
with other courts, tribunals and even universities
across the globe. It embarked on global partnerships
and served as a knowledge partner for educational
institutions. In the programme with the Supreme
Court of the State of Hawaii, a delegation
consisting of the Chief Justice of India, judges of
the Supreme Court of India and the Chairperson of
the National Green Tribunal visited the Supreme
Court of the State of Hawaii and the William S.
Richardson School of Law, University of Hawaii for
an environmental court symposium. In exchange,
students from the law school in Hawaii were invited
to do their law clerkship/internship at the National
Green Tribunal. Such exchange programmes have
not only strengthened the ties between the two
jurisdictions but also enhanced learning, sharing
and development of law.

 “Over time judges become more confident in
their roles and in their colleagues. They may
become more flexible, open to persuasion and
less entrenched. They may also become more
ambitious in their thinking and thereby in their
decisions. Initially, a new court such at the
NGT may commence with narrow statutory
interpretations and strict rule application.
However, over time such thinking might be joined
by purposive interpretations of statutes, policy
based decisions and even policy development
suggestions or requirements. Edwards’ assessment
is that an experienced court, led by a strong leader,
with a small, diverse bench that has worked
together over a period of time, enjoying a clear
understanding of purpose and of the internal
court rules will through the process of collegiality
find common ground and arrive at better and
better decisions. Such an analysis appears to this
author to identify the NGT as ‘collegial’ in terms
of its establishment, strong leadership, small,
diverse bench membership, its decision making
processes and ultimately its decisions which
reflect commitment to the environment and
sustainable development and also to the larger
interests of the people.”

Honolulu Star-Advertiser, a leading newspaper
referred to an article by Professor C. Rajkumar, Vice
Chancellor of O.P. Jindal Group University in Delhi
on 16 June 2016 under the head ‘commentary’ and
stated as follows:
“In recent years, two Hawaii Supreme Court justicesMichael Wilson and Sabrina McKenna-have interacted
with India’s NGT and contributed to discussions and
conferences held in India.”

INTERNATIONAL EXCHANGE
PROGRAMMES FACILITATED BY THE
TRIBUNAL

PARTICIPATION IN AND
CONTRIBUTIONS TO INTERNATIONAL
CONFERENCES AND EVENTS

Justice Swatanter Kumar, Chairperson, NGT with the
delegates & dignitaries at the IUCN-Environmental Law
Colloquium
Justice Swatanter Kumar,Chairperson, National Green Tribual with other
dignitaries at the Supreme Court of the State of Hawaii
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The Chairperson of the Tribunal, Hon’ble Mr.
Justice Swatanter Kumar, has been a strong
advocate and ambassador for championing the
cause of environment protection worldwide. He
has attended and organised numerous international
environmental conferences some of which are
mentioned as follows:
The Chairperson was invited to the11thInternational
Union for Conservation of Nature (IUCN), Academy
of Environmental Law Colloquium, held from June
24 – 29, 2013 to present a plenary session paper at
the colloquium on ‘Access to Environmental Justice’
with particular reference to the National Green
Tribunal of India. This was followed by a discourse
on environmental judicial system around the globe.

Justice Swatanter Kumar, Chairperson, NGT inConsultative
discourse during the Asia-Pacific Round Table Conference

The Asia-Pacific Round Table on Environmental
Rule of Law for Sustainable Development held
on May 20, 2015 in Bangkok, Thailand, organized
by UNEP Regional Office for Asia and the Pacific,
in cooperation with United Nations Economic
and Social Commission for Asia and the Pacific
(ESCAP). The objective of the Round Table was
to bring together legal stakeholders to facilitate
discourse on the development of an environmental
rule of law in the region.

Justice Swatanter Kumar, Chairperson, NGTwith Hon’ble Mr. Justice

Ricardo L. Lorenzetti, Chief Justice of the Supreme Court of
Argentina

Justice Swatanter Kumar was invited by Justice
Ricardo L. Lorenzetti, Chief Justice of the Supreme
Court of Argentina to Buenos Aires, Argentina
from November 3 – 6, 2014. The visit resulted
in improving the bilateral relationship as well as
enhancing cooperation between the two courts
while furthering exchange of dialogues in relation to
environmental matters.
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Justice Swatanter Kumar, Chairperson, NGT in the midst of
consultations at St. Petersburg International Legal Forum at
St. Petersburg, Russia
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Cross-border Environmental Protection organized
by the St. Petersburg International Legal Forum
at St. Petersburg, Russia from May 27 – 30, 2015.
The forum deliberated on issues of private and
public international law and law enforcement legal
education.

Justice Swatanter Kumar, was invited to the
conferenceon Adjudicating the Future: Climate
Change and the Rule of Law from September 17 –
19, 2015 at King’s College, London, U.K. He spoke
about the impact of climate change on humanity
both within and outside India and the importance of
the Rule of Law in building strategies to combat it.

Justice Swatanter Kumar addressing the
Hawaii Environmental Court Symposium

First Africa Colloquium on Environmental Rule
of Law and Sustainable Development: Public
Participation, Human Rights and Accountability,
organised by United Nations Environment Program
(UNEP) from October 14 – 16, 2015 in Nairobi,
Kenya. The colloquium provided an avenue for
exchange of ideas on how to increase awareness of
best practices in the application of Principle 10 of
the Rio Declaration and the UNEP, Bali Guidelines.
The delegates also discussed how to tackle the everincreasing menace of illegal trade in wildlife and
other environmental crimes in Africa.

Workshop on ‘Environmental Rule of Law in India’
at the University of Hawaii in Manoa, Richardson
School of Law, on June 25, 2015. The workshop
was attended by the Chief Justice and judges of the
Supreme Court of Hawaii, the Chairperson of the
National Green Tribunal of India, and professors
from India and abroad. Resolutions for a number of
environmental issues emerged from the workshop
for an effective interaction between the academia
and the judicial system of both the countries.

Participants of the Fourth South Asia Judicial Roundtable on
environmental Justice.

Fourth South Asia Judicial Roundtable on
Environmental Justice, held on November 28
– 29, 2015, organized by the Supreme Court
of Nepal and the Asian Development Bank in

Justice Swatanter Kumar addressing the attendees during the
conference.
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collaboration with the WWF. This conference
provided an international platform to the National
Green Tribunal to bring forth the modalities of
administration and governance of environmental
justice in India.

Justice Swatanter Kumar, Chairperson, NGT with Justice
T.S. Thakur, Former Chief Justice of India, Justice A.K.
Sikri, Judge, Supreme Court of India & other dignitaries at
the colloquium in Hawaii
Justice Swatanter Kumar with Justice Antonio Herman
Benjamin (Judge, National High Court of Brazil) and other
dignitaries at the conference
1st World Environmental Law Congress organised
under the auspices of IUCN in collaboration with
UNEP from April 27 – 29, 2016 at the Supreme Court
of the State of Rio De Janeiro, Brazil. This was an
important international platform where the functioning
of the National Green Tribunal, India as well as the
administrative functioning in the field of environmental
was discussed.

TheSupreme Court of Hawaii held a Judicial
Colloquium and other Event at the State of
Hawaii (USA)from June 13 – 17, 2016to which
Hon’ble Mr. Justice T.S. Thakur (Chief Justice
of India), Hon’ble Mr. Justice A.K. Sikri (Judge,
Supreme Court of India) and Hon’ble Mr. Justice
Swatanter Kumar (Chairperson, National Green
Tribunal) of India were invited. At the judicial
colloquium, the environmental and constitutional
jurisprudence of both countries was the subject
matter of deliberations which provided an insight
into the functioning of the judicial institutions in
the countries.

Justice Justice Raghuvendra S. Rathore, Judicial Member,
NGT at the Legal Forum at St. Petersburg, Russia.

Justice Swatanter Kumar, Chairperson, NGT with the
participants at the Third Asian Judges Symposium in
Manila, Philippines.

Justice Raghuvendra S. Rathore, Judicial Member of the
National Green Tribunal of India attended the ‘VI St.
Petersburg International Legal Forum’ from May 27 –
30, 2016 at St. Petersburg, Russia where he advocated
the procedural and substantive enviro-legal benefits

ThirdAsian Judges Symposium on Law, Policy
and Climate Change organised by ADB, UNEP
and the Supreme Court of the Philippines at the
ADB Headquarters in Manila, Philippines from
September 26-27, 2016. Discussions were held

of the National Green Tribunal
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on jurisdictional and substantive issues related to
climate change, especially the Paris Agreement
2015 and its consequences.

Justice Swatanter Kumar, Chairperson, NGT addressing the
participants through video conferencing

Justice Swatanter Kumar, Chairperson, NGT on dais with
other speakers during the conference.

International Symposium on Public Participation
and Access to Justice in Environmental Matters
organized by Osaka University Japan. Hon’ble
Chairperson, National Green Tribunal addressing
the gathering on practical experiences and ideas
encompassing environmental access initiatives via
video conference.

Judicial Perspectives on the Role of Specialised
Courts in Rendering Environmental Justice
organised by the Supreme Court of Bangladesh in
collaboration with the Asian Development Bank
in Dhaka, Bangladesh on November 26, 2016. The
conference provided an appropriate platform for
deliberations on international issues, particularly,
regarding common environmental problems faced
by South Asian Countries.
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CHAPTER VI
INITIATIVES OF NATIONAL GREEN TRIBUNAL
IMPLEMENTATION OF TECHNOLOGY

NATIONAL GREEN TRIBUNAL REPORTER

With the introduction of an electronic justice
delivery system, the National Green Tribunalhas
made environmental justice delivery effective,
prompt and accessible to all. The electronic
justice system includes e-Courts, electronic
advocacy through video conferencing and the case
management system.All this has been achieved as a
result of concerned efforts towards computerisation,
digitisation of the records, establishing a dedicated
lease line circuit, an effective case management
system and a website.

This publication reports
on the cases of the
National Green Tribunal
for the purpose of
reference and general use
by the legal fraternity and
the other stakeholders.
It has been very well
received.

NATIONAL GREEN TRIBUNAL
INFORMATION BOOKLET

PUBLICATIONS
The National Green Tribunal brings out the
following publications to spread awareness of
environmental justice and the need to protect the
environment.
NATIONAL GREEN TRIBUNAL
INTERNATIONAL JOURNAL ON
ENVIRONMENT

The National Green Tribunal
Information
Booklet
has
been specifically designed to
disseminate information about
environmental awareness and the
working of the Tribunal.
REPORT AND
RECOMMENDATION
BOOKLET

This is a comprehensive
Journal on Environment
that carries articles and
the original research
papers authors and the
research scholars from
across the world. It also
reports on the working
and the achievements
of National Green
Tribunal. This biannual
journal is inits fourth
year of its publication.

In this booklet, the National
Green Tribunal reports
about the proceedings and
the recommendations of the
international
conferences
organized by it.
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This approach was adopted by the Tribunal in
order to understand the stakeholders’ point of
view in relation to the matter under consideration.
The deliberation in the stakeholder conferences
relating to the participation of government
agencies, local authorities, Pollution Control
Boards, representative from industry and even
private stakeholders helps to resolve complex
environmental issues both in the realm of law and
technology. This greatly helped the Tribunal in
pronouncing judgments and orders which were
acceptable to the parties to the lis resulted in
effective implementation. This process received
appreaciation amongst stakeholders, both in India
and abroad.

INTERNSHIP PROGRAMME
With a view to promote the environmental education
and research, the National Green Tribunal offers
internship programmes at NGT Principal Bench and
all the NGT Zonal Benches. These programmesare
designed to make young law graduates aware of the
working of the environment justice system and to
encourage research in the field.
The programme is well received internationally.
The National Green Tribunal receiveslaw interns
from foreign universities on a regular basis. Till
date, more than 1000 law students from different
law colleges all over the country have interned with
the Tribunal.

The Tribunal used the consultative process only
in the most vital cases such as the cleaning and
revitalization of the Ganga and Yamuna, the
prevention and control of air pollution and the
management of Municipal Solid Waste.

The functioning of National Green Tribunal has
become a matter of interest and learning even for
governmental agencies or institutions. It is indeed
noteworthy that trainee IFS and in-service IFS
Officers come for training sessions and exposure
visits to National Green Tribunal.

SPOT VISITS

A large number of graduates, post-graduates and
law students have done their law clerkship with the
National Green Tribunal after going through a three
stage rigorous merit drivenselection process.

The Tribunal believes that ‘Drawing-Room’
activism achieves nothing, and in the same vein,
has always been proactive in obtaining first-hand
information, either through the appointment of
advocate commissioners for conducting on the
spot inspections, or in some cases, carrying out
site inspection, so as to obtain a comprehensive
understanding of the issues at hand and the ground
reality. This has helped the Bench in resolving
matters in a holistic and comprehensive manner.

CONSULTATIVE PROCESS OF
STAKEHOLDERS IN THE PROCESS OF
ADJUDICATION

Spot visits are commonly known as Court
Inspections and are undertaken by the Expert
Members of the Tribunal at the Regional Benches as
well as at the Principal Bench. The inspection notes
of the Expert Members are provided to the parties
and they are required to respond to them. Their
response is included in the inspection note and the
final decision is taken on the basis of this document.

108

NGT International Journal on Environment

Vol.II of 2017

CHAPTER-VII
E-COURTS AT NATIONAL GREEN TRIBUNAL – E- JUSTICE

The Court Room with the E-courts set up at National
Green Tribunal (Principal Bench), New Delhi

The National Green Tribunal is sensitive towards
speedy environmental justice delivery system and
hence has moved a step forward and introduced
Electronic Justice Delivery System in the year 2016.
Recently on 02nd September, 2017, the E-court
has been inaugurated in National Green Tribunal
Southern Zone Bench at Chennai. The E-court
system at NGT is an end to end work flow of
justice delivery especially designed to cater to the
environment justice delivery system. It facilitates
electronic filing of environment related cases 24x7
all through the year from any place in the world.

The E-court system at NGT includes the following :-

with reference to cost, limitation and territorial
jurisdiction. Provision should be made to discourage
false or vexatious claims while encouraging bona fide
litigation of environmental issues.

WAY FORWARD
Although the tribunal has come a long way, much
is required. The Tribunal is expeditious in disposing
pending cases but effective implementation of the
directions is wanting. Environmental interests
should not be permitted to be defeated exclusively
on the plea of limitation (by providing short period
of limitation) and effective mechanism should be
provided to ensure implementation of the orders
of the Tribunal. The planners should not introduce
provisions that would deny access to justice

The NGT with its Zonal Benches all over the
country shall endeavour to make environment
justice intrusive, penetrable and most importantly
accessible to all by effective and expeditious disposal
of cases relating to environmental protection and
conservation of forest as well as other natural
resources.
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The Registry
National Green Tribunal
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Registrat General, NGT

Mr. Mukesh Kumar Gupta
Registrar General, NGT

Registrars, NGT

Ms. Meena S
Satheesh
h h
Registrar, Southern Zone Bench, NGT, Chennai

Mr. Sanjay Shukla
Registrar, Central Zone Bench, NGT, Bhopal

M
bh h K
h l
Mr. S
Subhash
Karhale
Registrar, Western Zone Bench, NGT, Pune

Mr. Partha Sarathi Chatterjee
Registrar, Eastern Zone Bench, NGT, Kolkata
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Deputy Registrars, NGT

Ms. Sheetal Sharma
Deputy Registrar, NGT, (PB) Delhi

Ms. Sindhu KrishnaKumar
Deputy Registrar-cum-PPS, NGT, (PB) Delhi

Mr. Subodh Sharma
Deputy Registrar, NGT, Kolkata

Mr. Surjya Sankar Mishra
Deputy Registrar NGT, Pune
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Members and Registrars with Chairperson, NGT
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National Green Tribunal Bar Association
The National Green Tribunal Bar Association

is a niche yet vibrant bar comprising of a crosssection of advocates including legal luminaries,
writers, parliamentarians and national awardees.
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The Bar Association, under the aegis of the NGT
strives to provide an eclectic atmosphere and
state-of-the-art infrastructure and facilities to
its members. The rapidly growing bar provides a

Vol.II of 2017

platform to espouse the cause of environment and
sustainability and is connected globally with the
environmental movement.
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